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RULES OF THE COURT OF CLAIMS 
OF THE STATE OF ILLINOIS 

Adopted pursuant to An Act to create the Court of Claims, to 
prescribe its powers and duties, and to repeal an Act herein named. 
(Approved July 17, 1945. L. 1945, p. 660.) 

. TERXS O F  COURT 

Rule 1. The Court shall hold a regular session at the Capital 
of'the State on the second Tuesday of January, May and November 
of each year, and such special sessions a t  such places as it deems 
necessary to expedite the business of the Court. 

PLEADINGS 

Rule 2. Pleadings and practice at common law as modified 
by the Civil Practice Act of Illinois shall be followed except as is 
herein otherwise provided. 

The original and five copies of allgleadings shall be 
filed with the Clerk and the original shall be provided with a suit- 
able cover, bearing the title of the Court and cause, togethe: with 
a proper designation of the pleading printed or plainly written 
thereon. 

Cases shall be commenced by a verified com- 
plaint which shall be filed with the Clerk of the Court. A party 
filing a case shall be designated as the claimant and the State of 
Illinois shall be designated as the respondent. The Clerk will note 
on the complaint and each copy the date of filing and deliver one 
of said copies to the Attorney General. 

Only a licensed attorney and an attorney of record in 
said case will be permitted to appear for or on behalf of any-claim- 
ant, but a claimant, although not a licensed attorney, may prosecute 
his own claim in person. All appearances, including substitution 
of attorneys, shall be in writing and filed in the case. 

The complaint shall be printed or typewritten and shall 
be captioned substantially as follows : 

Rule 3. 

. 

Rule 4. (a)  

(b) 

(e) 
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I N  THE COURT OF CLAIMS OF THE 
STATE OF ILLINOIS 

1 A. B., 
Claimant 

vs. } No. 
STATE OF ILLINOIS, 

(a) 

Respondent 

Rule 5 .  The claimant shall state whether or not his 
claim has been presented’to any State department or officer thereof, 
or to any person, corporation or tribunal, and if so presented, he 
shall state when, to whom, and what action was taken thereon. 

The claimant shall in all cases set forth fully in his peti- 
tion the claim, the action thereon, if any, on behalf of the State, 
what persons are owners thereof or interested therein, when and 
upon what consideration such persons became so interested ; that 
no assignment or transfer of the claim or  any part thereof or in- 
terest therein has been made, except as stated in the petition; that 
the claimant is justly entitled to the amount therein claimed from 
the State of Illinois, after allowing all just credits; and that claim- 
ant believes the facts stated in the petition to be true. 

(e)  If the claimant bases his complaint upon a contract or 
other instrument in writing a copy thereof shall be attached thereto 
for reference. 

A bill of particulam, stating in detail each 
item and the amount claimed on account thereof, shall be attached 
to the complaint in all cases. 

Where the claim arises under the Workmen’s Compen- 
sation Act or the Occupational Diseases Act, the claimant shall set 
forth in the complaint all payments, both of compensation and 
salary, which have been received by him or by others on his behalf 
since the date of the injury; and he shall also set forth in separate 
items the amount incurred, and the amount paid for medical, sur- 
gical and hospital attention on account of his injury, and the 
portion thereof, if any, which was furnished or paid for by the 
respondent. 

If  the claimant be an executor, administrator, guard- 
ian or other representative appointed by a judicial tribunal, a duly 
authenticated copy of the record of appointment must be filed with 
the complaint. 

I f  the claimant die pending the suit the death may 
be suggested on the record, and the legal representative, on filing 
a duly authenticated copy of the record of appointment as executor 
or administrator, may be admitted to prosecute the suit by special 
leave of the Court. It is the duty of the claimant’s attorney to 

(b) 
I 

Rule 6. (a) 

(b) 

Rule 7’. 
. 

Rule 8. 

I 
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suggest the death of the claimant when that fact first becomes 
known to him. , 

Rule 9. Where any claim has been referred to the Court by 
the Governor or either House of the General Assembly, any party 
interested therein may file a verified complaint a t  any time prior 
to the next regular session of the Court. If no such person files 
a complaint, as aforesaid, the Court may determine the case upon 
whatever evidence it shall have before it, and if no evidence has 
been presented in support of such claim, the case may be stricken 
from the docket with or without leave to reinstate, in the discretion 
of the Court. 

Rule 10. A claimant desiring to amend his complaint, or to 
introduce new parties may do so at any time before he has closed 
his testimony, without special leave, by filing five copies of an 
amended complaint, but any such amendment or the right to intro- 
duce new parties shall be lubject to the objection of the respondent, 
made before or a t  final hearing. Any amendments made subse- 
quent to the time the claimant has closed his testimony must be 
by leave of Court. 

Rule 11. The respondent shall answer within thirty days 
after the filing of the complaint, and the claimant shall reply 
within fifteen days after the filing of said answer, unless the time 
for pleading be extended; provided, that if the respondent shall 
fail so to answer, a general traverse or denial of the facts set forth 
in the complaint shall be considered as filed. 

EVIDENCE 

Rule 12. At the next succeeding term of court after a case 
is a t  issue, the Court, upon call of the docket, shall set the same 
for hearing. 

811 evidence shall be taken in writing in the man- 
ner in which depositions in chancery are usually taken. All evi- 
dence, when taken and completed by either party shall be filed with 
the Clerk on or before the first day of the next succeeding regular 
session of the Court. 

All costs and expenses of taking evidence on behalf 
of the claimant shall be borne by the claimant, and the costs and 
expenses of taking evidence on behalf of the respondent shall be 
borne by the respondent, except in cases arising under the Work- 
men’s Compensation and Occupational Diseases Acts. 

Rule 15. If either party fails to file the evidence as herein 
required, the Court may, in its discretion, proceed with its determi- 
nation of the case. 

Rule 16. ,411 records and files maintained in the regular 
course of business by any State department, commission, board or 
agency of the respondent and all departmental reports made by 

Rule 13. 

Rule 14. 
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any officer thereof relating to any matter or case pending before 
the Court shall be prima facie evidence of the facts set forth 
therein; provided, a copy thereof shall have been first duly mailed 
or delivered by the Attorney General to the claimant or his attorney 
of record. 

' I  

ABSTRACTS AND BRIEFS 

Rule 17. The claimant in all cases where the transcript of 
evidence exceeds twenty-five pages in number shall, furnish a com- 
plete typewritten or printed abstract of the evidence, referring 
to the pages of the transcript by numeral on the margin of the 
abstract. The evidence should be condensed in narrative form in 
the abstract so as to present clearly and concisely its substance. 
The abstract must be sufficient to  present fully all material facts 
contained in the transcript and it will be taken to be accurate and 
sufficient for a full understanding of such facts, unless the respond- 
ent shall file a further abstract, making necessary corrections or 
additions. 

When the transcript of evidence does not exceed 
twenty-five pages in number the claimant may file the original and 
five copies of such transcript in lieu of typewritten or printed 
abstracts of the evidence, otherwise the original and five copies of 
an abstract of the evidence shall be filed with the Clerk. The 
original shall be provided with a suitable cover, bearing the title of 
the Court and case, together with the name and address of the 
attorney filing the same printed or plainly written thereon. 

Each party may file with the Clerk the original and 
five copies of a typewritten or printed brief setting forth the points 
of law upon which reliance is had, with reference made to the 
authorities sustaining their contentions. Accompanying such briefs 
there may be a statement of the facts and an argument in support 
of such briefs. The original shall be provided with a suitable cover, 
bearing the title of the Court and case, together with the name 
and address of the attorney filing the same printed or plainly 
written thereon. Either party may waive the filing of his brief 
and argument by filing with the Clerk a written notice and five 
copies to that effect. 

The abstract, brief and argument of the claimant 
must be filed with the Clerk on or before thirty days after all evi- 
dence has been completed and filed with the Clerk, unless the time 
for filing the same is extended by the Court or one of the Judges 
thereof. The respondent shall file its brief and argument not later 
than thirty days after the filing of the brief and argument of the 
claimant, unless the time for filing the brief of claimant has been 
extended, in which case the respondent shall have a similar exten- 
sion of time within which to file its brief. Upon good cause shown 
further time to file abstract, brief and argument or a reply brief 

' 

Ruli 18. 

Rule 19. 

Rule 20. 
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of either party may be granted by the Court or by any Judge 
thereof. 

If either party shall fail to file either abstracts or 
briefs within the time prescribed by the rules, the Court may pro- 
ceed with its determination of the case. 

Rule 21. 

EXTENSION OF TIME 

Rule 22. Either party, upon notice to the other party, may 
make application to this Court, or any Judge thereof, for an exten- 
sion of time for the filing of pleadings, abstracts or  briefs. 

MOTIONS 

Rule 23. Each party shall file with the Clerk the original 
and five copies of all motions presented. The original shall be 
provided with a suitable cover, bearing the title of the Court and 
case, together with the name and address of the attorney filing the 
same printed or plainly written thereon. 

I n  case a modon to dismiss is denied, the respond- 
ent shall plead within thirty days thereafter, and if a motion to 
dismiss be sustained, the claimant shall have thirty days thereafter 
within which to file petition for leave to amend his complaint. 

Rule 24. 

ORAL ARGUMENTS 

Rule 25. Either party desiring to make oral argument shall 
file a notice of his intention to do so with the Clerk at least ten 
days before the session of the Court a t  which he wishes to make 
such argument, 

REHEARINGS 

Rule 26.  A party desiring a rehearing in any case shall, with- 
in thirty days after the filing of the opinion, file with the clerk the 
original and five copies of his petition for rehearing. The petition 
shall state briefly the points supposed to have been overlooked or 
misapprehended by the Court, with proper reference to the par- 
ticular portion of the original brief relied upon, and with authori- 
ties and suggestions concisely stated in support of the points. Any 
petition violating this rule will be stricken. 

When a rehearing is granted, the original briefs of 
the parties and the,petition for rehearing, answer and reply thereto 
shall stand as files in the case on rehearing. The opposite party 
shall have twenty days from the granting of the rehearing to answer 
the petition, and the petitioner shall have ten days thereafter 
within which to file his reply. Neither the claimant nor the re- 
spondent shall be permitted to file more than one application or 
petition for a rehearing. 

Rule 27. 



Rule 28. When a decision is rendered against a claimant, the 
Court, within thirty days thereafter, may grant a new trial for any 
reason which, by the rules of common law or .chancery in suits 
between individuals, would furnish sufficien; ground for granting 
a new trial. 

RECORDS AND CALENDAR 

Rule 29. (a )  The Clerk shall record all orders .of the 
Court, including the filial disposition of cases. He shall keep a 
docket in which he shall enter all claims filed, together with their 
number, date of filing, the name of claimants, their attorneys of 
record and respective addresses. As papers are received by the 
. Clerk, in course, he shall stamp the filing date thereon and forth- 

with mail to opposing counsel a copy of all orders entered, plead- 
ings, motions, notices and briefs as filed; such mailing shall con- 
stitute due notice and service thereof. 

Within ten days prior to the first day of each session of 
the Court, the Clerk shall prepare a calendar' of the cases set for  
hearing, and of the cases to be disposed of at  such session, and 
deliver a copy thereof to  each of the Judges and to the Attorney 
General. 

Whenever on peremptory call of the docket any 
case appears in which no positive action has been taken, and no 
attempt made in good faith to obtain a decision or hearing of the 
same, the Court may, on its own motion, enter an order therein 
ruling the claimant to show cause on or before the first day of the 
next succeeding regular session why such case should not be dis- 
missed for want of prosecution and stricken from the docket. Upon 
the claimant's failure to take some affirmative action to  discharge 
or comply with' said rule, prior t o  the first day of the next regular 
session after the entry of such order, such case may be dismissed 
and stricken from the docket with or  without leave to reinstate on 
good cause shown. On application and a proper showing made by 
the claimant the Court may, in its discretion, grant an extension of 
time under such rule to show cause. The fact that any case has 
been continued or leave given to  amend, or that any motion or 
matter has not been ruled upon will not alone be sufficient to  defeat 
the operation of this rule. The Court may, during the second day 
of any regular session, call its docket for the purpose of disposing 
of cases under this rule. 

(b) 

Rule 30. 

FEES AND COSTS , 
Rule 31. 
Filing of complaint (except cases under the Workmen's 

Compensation Act and the Occupational Diseases 
Act) ......................................... $10.00 

The following schedule of fees shall apply: 
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Certified copies of opinions : 
'Five pages or less. ............................. $ 0.25 

. pages ................................. :.... 0.35 

pages ...................................... 0.45 
For more than twenty pages.. ................... 

For more than five pages and not more than. ten 

For more than ten pages and not more than twenty 

0.50 

Every claim cognizable by the Court and not other- 
wise sooner barred by law,* shall be forever barred from prosecution 
therein unless it is filed with the Clerk of the Court within two 
years after it first accrues, saving to  infants, idiots, lunatics, insane 
persons and persons under other disability a t  the time the claim 
accrues two years from the time the disability ceases. 

Rule 32. 

ORDER OF THE COURT 

The above and foregoing rules were adopted'as the rules of 
the Court of Claims of the State of Illinois on the 11th day of 
September, A. D. 1945, to  be in fuII force and effect from and 
after the first day of November, A. D. 1945. 

' 

* See limitation provisions of specific statutes, 
Compensation and Occupational Diseases Acts. 

including Workmen's 



COURT OF CLAIMS LAW 

AN ACT to  create the Court of Claims, to  prescribe its powers and 
duties, and to repeal afi Act lierein named. 

The Court of Claims, hereinafter called the court, 
is created. It shall consist of three judges, to be appointed by the 
Governor by and with the advice and consent of the Senate, one of 
whom shall be appointed chief justice. I n  case of vacancy in such 
office during the recess of the Senate, the Governor shall make a 
temporary appointment until the next meeting of the Senate, when 
he shall nominate some person to fill such office. If the Senate is 
not in session a t ' the  time this Act takes effect, the Governor shall 
make temporary appointments as in case of vacancy. 

The term of office of each judge first appointed pur- 
suant to this Act shall conirnence July 1, 1945 and shall continue 
until the third Monday in January, 1949, and until a successor is 
appointed and qualified. After the expiration of the terms of the 
judges first appointed pursuant to this Act, their respective succes- 
sors shall hold office for a term of four years from the third Monday 
in January of the year 1949 and each fourth year thereafter and 
until their respective successors are appointed and qualified. 

Before entering upon the duties of his office, each judge 
shall take and subscribe the constitutional oath of office and shall 
file it with the Secretary of State. 

Each judge shall receive a salary of $4,000.00 dollars 
per annum payable in equal monthly installments. 

The court shall have a seal with such device a i  it may 
order. 

The court shall hold a regular session a t  the Capital of 
the State beginning on the second Tuesday of January, May and 
November, and such special sessions a t  such places as it deems 
necessary to expedite the business of the court. 

The 
Secretary of State, ex-officio, shall be clerk of the court, but niay 
appoint a deputy, who shall be an officer of the court, to act in his 
stead. The deputy shallctake an oath to discharge his duties faith- 
fully and shall be subject to the direction of the court in the per- 
formance thereof. 

The Secretary of State shall provide the court with a suitable 
court room, chambers and such office space as is necessary and 
proper for the transaction of its business. 

b 

SECTION 1. 

§ 2. , 

0 3. 

I 

$ 4. 

§ 5 .  

§ 6. 

8 7. The court shall record its acts and proceedings. 



5 8. 

A. 

The Court shall have jurisdiction to hear and determine 
the following matters : 

All claims against the state founded upon any law of the 
State of Illinois, or upon any regulation thereunder by an executive 
or administrative officer or agency. 

All claims against the state founded upon any contract 
entered into with the State of Illinois. 

All claims against the State for  damages in cases sounding 
in tort, in respect of which claims the, claiqants would be entitled 
to redress against the State of Illinois, a t  law or in chancery, if 
the State were suable, and all claims sounding in  tor t  against The 
Board of Trustees of the University of Illinois; provided, that an 
award for damages in a case sounding in  tort shall not exceed the 
sum of $2,500.00 to or for the benefit of any claimant. The defense 
that the State or The Board of Trustees of the University of Illi- 
nois is not liable for the negligence of its officers, agents, and em- 
ployees in  the course of their employment shall not  be applicable 
to the hearing and determination of such claims. 

All claims against the State fop personal injuries or death 
arising out of and in the course of the employment of any State 
employee and all claims against The Board of Trustees of the Uni- 
versity of Illinois for personal injuries or death suffered in the 
course of, and arising out of the employment by The Board of 
Trustees of the University of Illinois of any employee of the Uni- 
versity, the determination of which shall be in accordance with the 
substantive provisions of the Workmen’s Compensation Act or the 
Workmen’s Occupational Diseases Act, as the case may be. 

All claims for recoupment made by the State of Illinois 
against any claimant. 

B. 

C. 

D. 

E. 

§ 9. The Court may: 
A. Establish rules for its government and for the re - 

court in such manner as it directs and discharge them a t  will; 
and exercise such powers as are necessary to carry into effect 
the powers herein granted. 

lation of practice therein; appoint commissioners to assist Y t e 

B. Issue subpoenas to require the attendance of witnesses 
for the purpose of testifying before it, or  before any judge of 
the Court, or before any notary public, or any of its oommis- 
sioners, and to require the production of any books, records, 
papers or documents that may be material or  relevant as evi- 
dence in any matter pending before it. I n  case any person 
refuses to comply with any subpoena issued in the name of 
the chief justice, or one of the judges, attested by the clerk, 
wfth the seal of the court attached, and served upon the per-’ 
son named therein as a summons at common law is served, the 
circuit court of the proper county, on application of the cIerk 
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of the court, shall compel obedience by attachment proceedings, 
as for contempt, as in a case of a disobedience of the require- 
ments of a subpoena from such court on a refusal to testify 
thereirl. 

5 10. The judges, commissioners and the clerk of the court 
may administer oaths and affirmations, take acknowledgments of 
instruments in writing, and give certificates of them. 

The claimant shall in all cases set forth fully in his 
petition the claim, the action thereon, if any, on behalf of the State, 
what persons are owners thereof or interested thereiin, when and 
upon what consideration such persons became so interested ; that 
no assignment or  transfer of the claim or any part thereof or in- 
terest therein has been made, except as stated in the petition; that 
the claimant is justly entitled to the amount therein claimed from 
the State of Illinois, after allowing all just credits; and that claim- ’ 

ant believes the facts stated in the petition to be true. The petition 
shall be verified, as to statements of facts, by the affidavit of the 
claimant, his ‘agent, or attorney. 

The court may direct any claimant to appear, upon 
reasonabb notice, before it or one of its judges or commissioners or 
before a notary and be examined on oath or affirmation concerning 
any matter pertaining to his claim. The examination shall be 
reduced to writing and be filed with the clerk’of the court and 
remain as a part bf the evidence in the case. I f  any claimant, after 
being SQ directed and notified, fails to appear or refuses to testify 
or answer fully as to’any material matter within his knowledge, 
the court may order that the case be not heard or determined until 
he has complied fully with the direction of the court. 

Any judge or commissioner of the court may sit at  any 
p!ace within the State to take evidence in any case in the court. 

Whenever any fraud against the State of Illinois is 
practiced or attempted by any claimant in the proof, statement, 
establishment, or allowance of any claim or of any part of any 
claim, the claim or part thereof shall be forever barred from prose- 
cution in the court. 

When a decision is rendered against a claimant, the 
court may grant a new trial for any reason which, by the rules of 
common law or chancery in suits between individuals, would fur- 
nish sufficient ground for granting a new trial. 

Concurrence of two judges is necessary to the decision 
of any case. 

Any final determination against the claimant ‘on any 
claim prosecuted as provided in this Act shall forever bar any 
further claim in the court arising out of the rejected claim. 

8’11. 

Q 12. 

§ 13. 

8 14. 

5 15. 

§ 16. 

H 17. 
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5 18. The court shall file with its clerk a written opinion in 
each case upon final disposition thereof. All opinions shall be 
compiled and published annually by the clerk of the court. 

The Attorney General, or  his assistants under his 
direction, shall appear for the defense and protection of the inter- 
ests of the State of Illinois in all cases filed in  the court, and may 
make claim for recoupment by the State. 

At every regular session of the General Assembly, the 
clerk of the court shall transmit to the General Assembly a a m -  
plete statement of all decisions in favor of claimants rendered by 
the court during the preceding two years, stating the amounts 
thereof, the persons in whose favor they were rendered, and a 
synopsis of the nature of the claims upon which they were based. 
At the end of every term of court, the clerk shall transmit a copy of 
its decisions to the Governor, to the Attorney General, to the head 
of the office in which the claim arose, to the State Treasurer, to the 
Auditor of Public Accounts, and to such other officers as the court 
directs. 

The Court is authorized to impose, by uniform rules, 
a fee of $10.00 for the filing of a petition in  any case; and t o  charge 
and collect for each certified copy of its opinions a fee of twenty- 
five cents for five pages or less, thirty-five cents for more than five 
pages and not more than ten pages, forty-five cents for  more than 
ten pages and not more than twenty pages, and fifty cents for more 
than twenty pages. All fees and charges so collected shall be forth- 
with paid into the State Treasury. 

Every claim cognizable by the court and not otherwise 
sooner barred by law shall be forever barred from prosecution 
therein unless it is filed with the clerk of the court within two 
years after it; first accrues, saving to  infants, idiots, lunatics, insane 
persons and persons under other disability at,the time the claim 
accrues two years from the ,time the disability ceases. 

It is the policy of the General Assembly to make no 
appropriation to pay any claim against the State, cognizable by the 
court, unless an award therefor has been made by the court. 

“An Act to create the Court of Claims and to prescribe 
its powers and duties,” approved June 25, 191’7, as amended, is 
repealed. All claims pending in the Court of Claims created by 
the above Act (shall be heard and determined by the court created 
by this Act in accordance with this Ad.  All of the records and 
property of the Court of Claims created by the Act herein repealed 
shall be turned over as soon as possible to the court created by this 
Act. 

5 19. 

5 20. 

5 21. 

5 22. 

5 23. 

5 24. 
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CASES ARGUED AND DETERMINED IN THE COURT 
OF CLAIMS OF THE STATE OF ILLINOIS 

(No. 3025-Claimant awarded ‘$1,646.12.) 

ELVA JENNING-s PENWELL, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed September 12, 1946. 

JOHN W. PREIHS, for claimant. 

GEORGE F. BARRETT, Attorney General; C. ARTHUR 

NEBEL, Assistant Attorney General, for respondent. 

WORKMEN’S CODIPENSATION ACT-when award may be made under. 
Where a Supervisor at the Illinois Soldiers’ and Sailors’ Children’s 
School at Normal, Illinois, sustains accidental injuries, arising out of 
and in the course of her employment, an award for compensation for 
such injuries may be made and for expenses of necessary medical, 
surgical and hospital services incurred as are reasonably required to 
relieve her ofi the effects of the injury; Section 8, paragraph (a)  of the 
Workmen’s Compensation Act. Penwell vs. State, 11 C. C. R. 365. 

ECKERT, C. J. 
Claimant was injured on February 2, 1936, in an 

accident arising out of and in the course of her employ- 
ment as a Supervisor at the Illinois Soldiers’ and Sail- 
ors’ Children’s School a t  Normal, Illinois. The injury 
was serious, causing temporary blindness and general 
paralysis. The facts are fully detailed in the case of 
Penwell v. State, 11 C. C. R. 3\65, in which an award was 
made to the claimant of $5,500.00 for total permanent 
disability, $8,215.95 for necessary medical, surgical, and 
hospital services expended or  incurred to and including 
October 22, 1940, and an annual pension of $660.00. On 
February 10, 1942, a further award was made to  claim- 
ant for medical and hospital expenses incurred from 
October 22, 1940, to January 1, 1942, in the amount of 

I 

, 
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$1,129.82. On March 10,1943, a further award was made 
to claimant f o r  medical and hospital expenses from 
January 1, 1942, to December 31, 1942, in the amount of 
$1,164.15. On March 15, 1944, a further award was made 

' to claimant for medical and hospital expenses from Janu- 
ary 1, 1943, to and including September 30, 1943, in the 
amount of $853.07. On April 17, 1945, a further award 
was made to claimant f o r  medical and nursing expenses 
incurred from October 1,1943, to and including February 
28, 1945, in the amount of $1,955.29. Claim is now made 
for ,an additional award of $1,666.12 for medical and 
nursing expenses from February 28, 1945, to and in- 
cluding April 1, 1946. 

Claimant remains totally paralyzed from the waist 
, down, the paralysis being of a spastic type; her physical 

condition has not improved. She has no control over her 
lower limbs, nor over urine and faeces. From February 
28, 1945, to and including April 1, 1946, she has been 
required, to relieve her of her injury, and to 'prevent 
deformity and to stimulate circulation, and for relief of 
bed sores, to employ and receive medical services and 
nursing attention. She remains helpless, requiring the 
services of nurses o r  attendants to move her to and from 
her bed, to change her bed clothing at least three or four 
times a day, to administer light treatment to the affected 
parts of her paralyzed body, and to rub'her body with 
ointments prescribed by her physician. Because of the 
complete paralysis of her lower abdomen and legs, the 

medical attention is required to Bush these organ's and 
to prevent infection arising from her impaired circula- 
tion and paralysis. The services of a physician are , 

needed almost daily and must be rendered in her home. 
Claimant has therefore employed a physician on a 

I functioning of her kidneys and bladder is impaired, and 
I 
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monthly basis a t  a charge of $75.00 per month, which is 
a lesser rate than ordinarily charged, and for which she 
seeks reimbursement in the total sum of $825.00. Claim- 
ant also seeks reimbursement, at the rate of fifty cents 
per day, in the total amount of $182.50, for board and 
room of attending nurses. Such expenditure obviates 
the employment of both a day and a night nurse. In  
addition, claimant has expended, fo r  nursing services, 
$618.50, and for drugs and supplies, $40.12. She has sub- 
mitted to  the court, with her verified petition, the original 
receipts and vouchers showing payment of these re- 
spective items, except a medical expenditure of $75.00 for 
which a receipt for $55.00 only is submitted. This must 
be disallowed to the extent of $20.00. 

This court has heretofore held that under Section 8, 
paragraph (a) of the Workmen’s Compensation Act, 
claimant is entitled to such care as is reasonably required 
to relieve her of the effects of the injur;. (Penwell v. 
State,  supra.) There has been no change in claimant’s 
physical condition to justify the denial of an award at 
this time. The services claimed appear to have been 
reasonably required and the charges to  be reasonable ~ 

and just. 
Award is, therefore, made to  the elaimant for  med- 

ical and nursing expenses from February 28,1945, to and 
including April 1, 1946, in the sum of $1,646.12, which has 
accrued and is payable forthwith. The court reserves 
for future determination claimant’s ,need fo r  further 
medical, surgical and hospital services. 

* 
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(No. 3718-Claim denied.) 

WAYNE MELLON, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed September 12, 1946. 

JOHN T. REARDON, of Quincy, for claimant. 

GEORGE F. BARRETT, Attorney General; C. ARTHUR 

NEBEL, Assistant Attorney General, for respondent. 

WORKMEN'S COMPENSATION ACT-when Claim for  partial disability 
will be denied. Where there is no showing in the record as to any dif- 
ference between the average amount which claimant earned before the 
accident and the average amount which he is earning or is able to earn- 
in same suitable employment or business since the accident, no award 
can be made for partial incapacity; Section 8, paragraph ( D )  of the 
Act. 

Evans vs. State, 13 C. C. R. 65.  
Doyle vs. State, 13 C. C. R. 179. 

ECKERT, C. J. 
On May 29, 1941, the claimant, Wayne Mellon, while 

in the employ.of the respondent, and while standing on 
a scaffolding painting a bridge, slipped and fell, injuring 
his back and left hip. He alleges that he has incurred 
medical bills in the amount of $150.00; that his earnings 
during the year immediately preceding the accident were 
$1,200.00; and that he has received on account of tem- 
porary total disability $138.84. He seeks an award for 
medical services, for additional total temporary, and for 
complete and permanent disability. 

At the time of the injury the employer and employee 
were operating under the provisions of the Workmen's 
Compensation Act of this State, and notice of the'acci- 
dent and claim for compensation were made within the 
time provided by the Act. The accident arose out of and 
in the 'course of claimant's employment. 

Immediately following the accident, claimant was 
taken to  the offiie of Dr. A. R. Denny at Perry, Illinois, 
And at  the order of Dr. Denny, claimant was taken by 

' 



ambulance to  St. Mary's Hospital in Quincy, where he re- 
mained under' the care of Dr. J. E. Miller until June 
20tli. He theii'returned to his home. . 

Various doctors treated the claimant after his dis- 
charge from the hospital on June 20th. They were un- 
able to find any objective symptoms. Despite this fact, 
the Division arranged f o r  further treatmepts -in the'hope 
.of obviating the complaints, and claimant was paid for 

August 31st, 1941. The respondent also paid all medical 
and hospital treatments in the total amount of $332.98: 

The claimant, testifying in his own behalf, stated 
that he lives with his sister on a farm of ninety acres; 
that since the injury on May 29, 1941, he worked for ten 
days sorting apples at an orchard, and has worked on his 
own farm with his father, taking care of cattle and hogs, 
and planting and cultivating the fields. He stated that 
he could not ride a tractor, but could ride a gang plow; 
that prior to his injury and his employment by the re- 
spondent, he had done general farming; that since his 
injury there were numerous farm operations which he is 
unable to do. 

It is clear from the record that claimant is not 
entitled to an award for medical expenses since these 
were all paid by the respondent. It is also clear that 
claimant is not entitled to further payments 011 account 
of temporary total disability since he was advised on 
August 20, 1941, that he was able to return to work, and 
since the respondent did not terminate the compensation 
payments until August 31, 1941. 

It is also clear from the recol;d that claimant is not 
entitled to  an award for total permanent disability. 
There is no doubt that claimant received an injury which 
arose out of and in the course of his employment, but 

temporary total disability f o r  the period of May 30th to I 

,- 

I 

, 

, 
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from his own testimony, he has been, and is able to do 
farm work. . 

There is no showing in the record as to any differ- 
ence between the average amount which claimant earned 
before the accident and the average amount which he is 
earning or is -able to earn in some suitable employodent 
or business since the accident. Under paragraph (d)  of 
Section 8 of the Workmen’s Compensation Act of this 
State, in the abseiice of such a showing, no award can be 
made for partid incapacity. ( E v m s  v. State, 13 C. C. R. 
65 ; Doyle v. State, 13 C. C. R. 179.) 

Since claimant has failed to establish his claim for 
either total permanent disability o r  partial permanent 
disability, and since the record shows that his medical 
expenses and compensation for total temporary dis- 
ability have been fully paid by the respondent, an award 
is denied. 

, 

Case dismissed. 

(No. 3778-Claimant awarded $20.00.) 

WILLIAM F. DAHLER, Claimant, vs. STATE OF ILLINOIS, 

Opinion filed September 12, 19-46. 

6 Respondent. 

I PENCE B: ORR, Joliet, Illinois, attdrney for claimant: 

GEORGE F. BARRETT, Attorney General, for respond- 
ent; WM. L. MORGAN, Assistant Attorney General, of 
counsel. 

WORKMEN’S COMPENSATION ACT-claim for  partial loss of vision- 
unless there are or have been iobjective symptoms or condztions proven 
-and mot wi th in  the  physical (or mamtal control of the  injured person- 
‘an award will be denied. ,Where compensation under the Workmen’s 
Compensation Act is  sought for partial loss of vision of eyes, an award 
is justified only if such injuries as are proven by competent evidence, 
of which there are  or have been objective symptoms and conditions 
proven, not within the physical or mental control of the injured em- 

I .* 



1 ” 7 ’  , i  

ployee himself, and where the only symptoms are those disclosed by 
such employee, no award for compensation can be made. 

SAME-burden of proof on claims under-is on  claznmnt. In claims 
for’ compensation under the Workmen’s Compensation Act, the burden 
of proof is  on claimant to prove his claim by a preponderance or greater 
weight of evidence. 

DAMRON, J. 

This is a claim for benefits-under the Workmen’s 
Compensation Act. The record consists of the following : 

I 

1. Complaint. 
2. Departmental Report. 
3. Rule to show cause. 
4. Motion of claimant for discharge of rule supported by affidavit. 
5. Second rule to show cause. 
6. Motion of claimant for discharge of rule supported by affidavit. 
7. Claimant‘s brief and argument. 
8. Copy of transcript of evidence. 
9. Bill of D. V. Sheffner, Court Reporter. 

10. Brief and argument of respondent. 

The evidence in the case was taken on the 8th day 
of May 1946 at  Joliet, Illinois. It shows that on the 9th 
day of October 1942, this claimant, while employed by 
respondent as Assistant Foreman in the Master Mechan- 
ics Department at  the State Penitentiary at Joliet, Illi- 
nois, was struck on the head with a gun wielded by a 
prisoner, one of a group of inmates who was attempting 
to escape from the institution. The evidence further dis- 
closes that’as a result of said blow, the claimant was 
incapacitated for a period of five days after which he 
returned to his normal employment. Claimant was given 
immediate medical attention at the prison hospital; the 
wound on his head was treated and he was taken to his 
home. Testimopy shows that the wound itself gave the 

, claimant very little trouble but left a scar on his head. 
Claimant further testified that thereafter his eyes 

commenced getting weaker and he suffered considerable 
pain from frequent headaches. Claimant testified that at 



the time of the attack he was 61 years of age and had 
been wearing glasses fo r  ten years and the glasses he 
was wearing at the time of the taking of the testimohy 
had been made for him by Dr. Howard N. Flexer, Eye, 
Ear,  Nose, and Throat Specialist of Joliet, a member of 
the prison medical staff. 

Dr. William Fletcher, physician and surgeon of 
Joliet, was called on behalf of claimant. This physician 
testified that he had been employed a t  the Joliet Peni- 
tentiary for a.bout 18 years as a physician and that he 
had known the claimant for about 25 years and had been 
the family physician; that so fa r  as he knew, claimant’s 
health prior to the time he was injured, was good. This 
statement was based on the fact that claimant had never 
consulted him as a physician. He testified that in his 
,opinion, based on his general experience and from know- 
ing claimant personally both before and after he re- 
ceived this injury, that claimant’s headaches and eye 
condition might, o r  could have been, caused by the blow 
on the head which claimant received on the 9th day of 
October 1942. 

Over the objection of counsel for the respondent, a 
letter was introduced in evidence, from Dr. Howard N. 
Flexer, dated April 19,1946, which is in words and figures 
as follows: I 

“I, Howard N. Flexer, M. D., do hereby state that  I have been en- 
gaged i n  the specialty of Eye, Ear, Nose and Throat in Joliet, Ill., for 
the past twenty-six years. 

I a m  also the Eye, Ear, Nose and Throat Specialist a t  the Illinois 
State Penitentiaries at Joliet, 111. 

I hereby certify that  I examined the eyes of Mr. William F. Dahler, 
guard, employed at Stateville Penitentiary, on February 29, 1944. At 
that time he  was fitted for spectacles by me. His vision in each eye 
singly was 20/50 uncorrected, and 20/30 corrected, which means that 
he has a visual loss of 16.5q0 uncorrected, and 5.5% corrected in  each 
eye. 

I again examined him on April 18, 1946, a t  which time his vision 
was 20/lOO in  each eye singly, a loss of 44% in  vision. With the above 
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mentioned spectacles, his vision is now but 20/50 or a visual loss of 
16.5%. 

His vision is now, 27.5% worse than i t  was in 1944. With the his- 
tory of a blow on the head, as this man gives, there might be some 
close relationship to his visual loss, from said blow.” 

This letter was not admissible and the objection of 
the Attorney General must be sustained. We have care- 
fully considered the evidence remaining in this record. 
Under the law, all of the evidence offered by claimant 
on his own behalf, in reference t o  his ill-being must be 
considered as subjective and the testimony of Dr. Wil- 
liam Fletcher, called on behalf of claimant, does not tend 
to support the evidence of loss of visioh to claimant’s 
eyes. 

In claims for compensation under the Workmen’s 
Compensation Act, the burden of proof is on claimant to 
prove his claim by a preponderance or greater weight of 
the evidence.’ A l m m d e r  vs. State, 13 C. C. R. 5 ;  Brade- 
cich vs. State, 13 C. C. R. 56; Peorrnam vs. State, 13 
C. C. R. 84, and awards can only be made for injuries 
and only such injuries, as are proven by competent evi- 
dence, of which theqe are, o r  have been objective condi- 
tions or  symptoms proveq not within the physical or 
mental control of the injured employee! himself, and 
unless there are or have been objective conditions or  
symptoms proven, no award for  compensation can be 
made. Nichols vs. State,  10 C. C. R. 80;  Wasson, vs. State, 
10 C. C. R. 497 ; Peck vs. State, 10 C. C. R. 56 ; Sprague 
vs. State, 14 C. C. R. 116. 

His claim for partial loss of vision to his eyes due 
to the accident has not been proven. The proof in refer- 
ence to this claim does not comply with the rule as enun- 
ciated in the above cited cases. An award is therefore 
denied. I 

D. V. Sheffner has filed a claim for taking and tran- 
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scribing the depositions in this case. The charges amount- 
ing to $20.00 are found by us to  be fair, reasonable and 
customary. Therefore, an award is hbreby entered in 
favor of claimant William F. Dahler for the use of D. V. 
Sheffner in the sum of.Twenty ($20.00) Dollars. 

(No. 3785-Claimant awarded $366.00.) ’ 

FLOYD COOK, Claimant,  vs. STATE OF ILLINOIS, Respondent. 

O p i n i o n  filed September 12, 1946. 

CHARLES G. SEIDEL, Elgin, Illinois, attorney for 
claimant. 

GEORGE F. BARRETT, Attorney General, for respond- 
ent; WM. L. MORGAN, Assistant Attorney General, of 
counsel. 

I 

WORKMEN’S COMPENSATIOR ACT-when award for temporary to ta l ,  
dzsabilaty may  be made u d e r .  Where an  employee of State sustains 
accidental injuries, arising out of and in the course of his employment, 
while engaged in hazardous work, an  award for compensation may be 
made therefor in accordance with the Act. 

Where a stipulation 
is entered into between the State and claimant under the Workmen’s 
Compensation Act, for full settlement, of such claim by payment by the 
State of an  amount agreed thereon, an  award may be made on such 
stipulation, when same appears to be in accordance with the facts and 
law applicable thereto. 

S m ~ m m o N - w h e n  award may be made on. 

DAMRON, J. 

This complaint was filed on the 29th day of March 
1943. The record consists of said complaint, depart- 
mental report, transcript of evidence, stipulation, rule 
to show cause; abstract of evidence, and claimant’s state- 
ment, brief, and argument. 

The stipulation filed herein shows that claimant at  
the time of his injury was being paid $225.00 per month 
without maintenance; that the State of Illinois, in the 

‘ 
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operation of the Elgin State Hospital, is under the Work- 
men’s Compensation Act, in thai the employment is 
hazardous; that the questions presented to this Court 
are whether or not the claimant was injured in the course 
of and arising out o’f his employment, and whether or  not 
proper notice was given under, the Workmen’s Compensa- 
tion Act. 

The evidence discloses that at the time of the filing 
of this complaint, the claimant was 46 years of age, was 
an employee of the Departmen$ of Public Welfare, work- 
ing at  Elgin State Hospital as a stationary engineer; 
that he entered the employ of the respondent in October 
1920 as an attendant and was gradually promoted from 
that date to the 6th day of October 1942 to the last men- 
tioned position. 

The evidence discloses that on the last mentioned 
date, he was lifting a 50 lb. sack of lime in the engine 
room of the Elgin State Hospital for the purpose of 
putting the lime in a water softener; in order to place 
this material in the water softener, he was required to  
lift said sack above his head; the sack became loosened 
from his grip, struck him causing him to  fall to the floor, 
the bag again fell back against him striking him in the 
stomach at the left side above the hip bone; that he suf- 
fered severe pain in his left side in the region of the 
groin. He went to Dr. Raymond G. Scott, Geneva, Illi- 
nois, for examination on October 6, 1942; that Dr. Scott 
after an examination of the claimant, diagnosed his con- 
ditio; as a left inguinal hernia and recommended that 
an operation be performed upon the claimant in order to  
repair said hernia. Dr. Scott furnished claimant with a 
truss to be worn by him until the operation was per- 
formed. The’record further discloses that on the same 
date, the claimant reported his.injury to Benjamin D. 
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Burdick, the master mechanic at said institution, who 
was the immediate superior of the claimant. 

The evidence further discloses that Burdick sent 
claimant to the general hospital on the grounds of the 
Elgin State Hospital where. he was examined .by Dr. 
Groner, who also informed claimant that he had suffered 
a hernia and that it could not be (cured without an opera- 
tion. Claimant testified that prior to the accident he had 
never had trouble before in the region of the stomach or 
the groins. 

On November 24, 1944 the following stipulation was 
entered into by and between the attorneys of record: 

“It is hereby stipulated and agreed by and between the above 
claimant by Charles G. Seidel, his attorney, and the above respondent 
by George F. Barrett, its attorney, as follows: 

1. That  the fair and’reasonable cost of an operation to  correct a 
left inguinal hernia is Three Hundred Dollars ($300.00) and that  the 
average temporary total disability due to such treatment is foui  ( 4 )  
weeks.” 

\ 

Upon consideration of this record, we make the fol- 
lowing findings: That the claimant and respondent were 
on the 4th day of October 1942, operating under the pro- 
visions of the Workmen’s Compensation Act ; that on 
th,e date last above mentioned, said claimant sustained 
accidental injuries which did arise out of and in the 
course of the employment and that notice was given said 
respondent within two days thereafter and claim for 
compensation on account thereof was made on said re- 
spondent within the time required under Section 8, par. 
(d-1) of the Act. 

That the earnings of the claimant during the year 
next preceding t h e k j u r y  were $2,700.00 and that the 
average weekly wage was $51.92; that claimant at  the 
time of the injury was 46 years of age and had no de- 
pendent children. 
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The Court finds that said claimant sustained a left 
inguinal hernia as a result of said accidental injury and 
that under the stipulation in this case, the respondent 
shall provide said claimant with the necessary medical, 
surgical, and hospital serviies -to the amount of $300.00 
to cure,or relieve from the effects of the injury as pro- 
vided in paragraph (d-1) of Section 8 of said Act as 
amended. The Court further finds that it is provided in 
said stipulation that the respondent shall pay to the 

‘claimant a sum representing four weeks as temporary 
total compensation during the . recovery period after said 
operation., 

An award is therefore entered in favor of claimant, 
Floyd Cook, in the sum of Three Hundred ($300.00) 
Dollars for surgical and hospital expenses and the sum 
of Sixty-Six ($66.00) Dollars for four weeks temporary 
total compensation at $16.50 per week making a total of 
Three Hundredm Sixty-Six ($366.00) Dollars. 

The claimant having elected to select his own sur- 
geon to perform this necessary operation, the payment 
of the above award in a lump sum to this claimant by 
the respondent shall extinguish and bar all claims for 
compensation for any disability suffered by claimant 
hereafter as a result of said injury. 

- 

(No. 3848 and No. 3849-Consolidated Claimants awarded $2,129.12.) 

CARL P. JESSE and JAMES R. CARPENTER, Claimants, vs. STATE OF 
ILLINOIS, Respondent. 

Opinion Pled Beptember 12, 1946. 

PENCE B. ORR, of Joliet, Illinois, f o r  claimant. 

GEORGE F. BARRETT, Attorney General; WILLIAM L. 
MORGAN and C. ARTHUR NEBEL, Assistants Attorney Gen- 

1 eral, for  respondent. 
-2 I 
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WORKMEN’S C~MPENSATION am-where award naay be made under 
for temporary total and permanent partial loss of visaon or for  the 
permanent and complete loss o f  i ts  m e .  Where employees of State sus- 
tain accidental injuries, arising out of and in the course of their em- 
ployment, resulting in the partial loss of vision or the loss of sight of 
an eye, or for the permanent and complete loss of its use, awards for 
compensation for such injuries may be made in accordance with the 
provisions of the Act, upon compliance with the terms thereof and 
proper proof of claim. 

Sam-no provision therein for compensatzon for partaal loss of 
hearzng. The Workmen’s Compensation Act does not provide for com- 
pensation for partial loss of hearing. Claimant failed to establish a 
causal connectien between alleged loss of hearing and the injury in  
question. 

SAME-disfigurenaent-whelt not compensable under. T o  justify an 
award for disfigurement, same must not only be permanent and serious, 
but must be such a disfigurement as affects a person’s employment, and 
where such person is able to procure employment similtr to that in 
which he was engaged a t  time of injury causing disfigurement, with 
no reduction of earnings as a consequence thereof, no award can be 
made fo r  same. Tyler vs. State of ZZZanois, 12 C. C.  R. 101. 

ECKERT, C. J. 

On ‘June 12, 1945, a t  a special term of this court, an 
opinion was rendered in the consolidated case of Marie 
McAsey, Administratrix of the Estate of Edward J .  
McAsey, deceased, Carl F. Jesse, and James R. Car- 
penter, Claimants, vs. State of Illinois, Respondent, Nos. 
3847, 3848, and 3849. An award was made to Marie 
McAsey, as Administratrix of the Estate of Edward J. 
McAsey, deceased, but the claims of Carl F. Jesse and 
James R. Carpenter were continued f o r  consideration of 
further evidence as to the extent of the disabilities of the 
respective claimants. The facts are fully set forth in the 
former opinion. 

Since the entry of that decision, further hearing was 
had on the Jesse and Carpenter claims, and further evi- 
dence was presented to establish the extent of their 
respective injuries. The court is now of the opinion that 
Carl F. Jesse, as a result of his injury, sustained a 16% 

e 
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loss of vision in both eyes, and is entitled to  an award 
for such loss. He has failed, kiowever, to  establish a 
causal connection between an alleged loss of hearing in 
his left ear and the injury in question, and has failed to  - 

prove a serious and permanent disfigurement to his face. . 
A compensable disfigurement must not only be perma- 
nent and serious, but must be such a disfigurement as 
affects a person’s employment. Where a person is able 
to procure employment similar to  that in which he was 
engaged at the time of the injury which caused the dis- 
figurement, with no reduction of earnings, an award is 

. not justifie>d. (Tyler  vs. State of Illinois, 12  C. C. R. 
101.) Claimant Jesse’s present employment is the same 
as his employment at the time of the injury, at an in- 
creased salary. Furthermore, the photographs offered 
in evidence indicate no disfigurement that would affect 

. his employment. No award can be made for loss of’hear- 
ing or for disfigurement. 

The court is also now of the opinion that James R. 
Carpenter, as a result of his injuiy, suffered a 28% loss 
of vision in both eyes, and is entitled to an award for 
such loss. His injury also necessitated the extraction of 
his upper teeth, and the insertion of a plate, at a total 
cost of $260.00, f o r  which an ,award may properly be 
made. , 

Claimant Jesse’s earnings f o r  the year immediately 
preceding his injuries were $1,908.00, or  an average 
weekly wage of $36.69. He had three children under six- 
teen years of age dependent upon him for support. His 
compensation rate is, therefore, $18.00 per week. The 
injury having occurred after July lst,  1939, this must be 
increased lo%, making a total compensation rate of 
$19.80. F o r  the loss of sight of an eye, o r  fo r  the perma- 

-neiit and complete loss of its use, claimant would be 
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entitled to 50% of his average weekly wage f o r  120 
weeks. Since he has suffered a 16% loss of use of both 
eyes, he is entitled to an award of $19.80 per week for  a 
period of 38.4 weeks, or the sum of $780.32. 

Claimant Carpenter’s earnings f o r  the year immedi- 
ately preceding his injuries were $2,328.00, or an average 
weekly wage of $44.77. He had no children under sixteen 
years of age dependent upon him f o r  support. His com- 
pensation rate is, therefore, $15.00 per week. The injury 
having occurred after July lst ,  1939, this must be in- 
creased lo%, making a total c6mpensation rate of $16.50. 
For  the loss of sight of an eye, or for the permanent and 
complete loss of its use, claimant would be entitled to  
50% of his average weekly wage for 120 weeks. Since he 
has suffered a 28% loss of use of both eyes, he is entitled 
to an award of $16.50 per week for a period of 67.2 weeks, 
o r  the sum of $1,108.80. To this must be added the neces- . 
sary dental charges in the amount of $260.00, making a 
total of $1,368.80. 

Julia Z. Hertz, Court reporter, of Joliet, Illinois, is 
entitled to  payment of $25.00 for reporting the testimony 
at the hearing on December 28, 1945. 

An award is therefore entered in favor of claimant, 
Carl F. Jesse in the amount of $760.32 payable forthwith, 
and an award is entered in favor of claimant, James R. 
Carpenter -in the amount of $1,368.80 payable forthwith. 

This award is subject to the approval of the Gov- 
ernor as provided in Section 3 of “An Act concerning the 
payment of compensation awards to State employees ”. 

-. 

. 



(No. 3880-Claim denied.) 

MARIE PETERSON, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion Pled September 12, 1946. , 

JOSEPH 'W. KOUCKY, of Chicago, f o r  claimant. 

GEORGE 3'. BARRETT, Attorney General, and WILLIAM 

L. MORGAN, for respondent. 

WORKMEN'S COMPENSATION AcT-.claim f o r  partial permanent liu- 
bility u . d e r  paragraph ( D )  Section 8 thereof-proof necessary t o  sus- 
tuin. Where claimant could return to work but failed to do so, there is 
no basis for determination of the difference between the average amount 
which an employee earned before the accident, and 'the average amount 
the employee is earning or is  able to earn-in some suitable employment 
or business after the accident, as provided in Section 8 ( D )  of the 
Workmen's Compensation Act, hence no award can be made for partial 
disability. 

SAME-burden of proof in claims under-is o n  claimant. Where ' 

claimant has failed to sustain the burden of proof imposed upon her by 
the Workmen's Compensation Act-the claim will be denied. 

ECKERT, C. J. 

Claimant, Marie Peterson, filed her complaint on 
October 3rd, 1944 alleging that on August 23, 1944, while 
in the employ of the respondent at the Chicago State 
Hospital, and while in the discharge of her duties attend- 
ing a patient, she slipped and fell, sustaining injury to 
her coccyx and back. The complaint contains the neces- 
sary allegations as to notice, and prays 'for aa award 
for  total temporary disability, for loss of uSe of both 
legs, and for complete and permanent disability. 

Claimant, testifying on her own behalf, stated that 
whcle attempting to assist a'patient in an epileptic seiz- 
ure, she fell to the floor, injuring her coccyx; that she 
was then taken to Dr. Cohen, a member of the hospital 
staff, and was hospitalized f o r  two weeks. Upon her 
release from the hospital, she returned to her home, and 

~ received no further medical treatment. When asked 
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whether she had returned to  work, she stated she had not 
because “I am not doing as  good as I. could be, I was 
for a while. I feel pretty good and for the last two weeks 
I seem to have more pain again.’’ She stated that her 
pain was a t  the bottom of her spine ; that sometimes it is 
more severe while walking or working; that “it kind of 
bothers my baek here, and I have that for the last week 
and a half.” 

Dr. Albert C. Field, called as a witness fo r  claimant, 
testified that he examined claimant on December 28, 1944 
and found some rigidity in the gluteal region which in- 
creased on palpations over the coccygeal region; that 
the tip of the coccyx is turned over ; that an X-ray which 
he took showed a fracture of the lower end of the coccyx. 
He further stated that these palpations slioived pains 
which invblved involuntary muscle spasms, indicating an 
inflammatory condition in the region of the coccyx. Dr. 
Field then indicated that claimant should be re-examined, 
having in mind an operation to remove the coccyx. 

Dr. Benjamin Cohen, testifying on behalf of respond- 
ent, stated that he examined claimant immediately after 
the atmident, arid ordered an X-ray, which showed a frac- 
ture of the fifth sacral segment, with ;light anterior 
displacement of the distal fragment. He stated that 
claimant was in the hospital from August 23rd until Sep- 
tember 11th when she was discharged with the recom- 
mendation that if she continued to have difficulty in the 
region of the coccyx, she could be sent to  the Illinois 
Research Hospital for further examination, and possible 
surgery. He testified that claimant never asked for such 
examination, but that ten days prior to  the hearing she 
asked him whether or not she needed surgery. He exam- 
ined her at  that time, told her she should return to work, 
but advised her not to  do any heavy lifting. The hearing 
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was then continued to  permit examination of claimant 
at the Illinois Research Hospital. 

At the second hearing, which was held approximately 
five months after the first, claimant testified that she had 
been to  the Illinois Research Hospital, was examined, and 
was told that an operation on her back was not advisable. 
She also testified that’her back still ached, and her legs 
“still give me trouble”. No further testimony was taken. 

It is clear from the record that claimant sustained 
an injury to her back arising out of and in the course of 
her employment. From the medical testimony it also 

, appears that claimant’s alleged discomfort could be re- 
lieved by a. comparatively simple operation. Claimant, 
although testifying that she was advised against such an 
operation, produced no medical testimony to  indicate 
whether the operation would not in fact relieve the dis- 
comfort, o r  whether her condition was such that the 
operation was unnecessary. 

Claimant seeks an award for total permanent dis- 
ability. It is clear from the record, however, that she is 
not totally disabled; it is undisputed that she could and 
should return to  her former employment, except that she 
should not attempt heavy liftirig. No award can there- 
fore be .made fo r  complete disability. 

Nor can an award for partial incapacity be Fade. 
Section 8 (d)  of the Workmen’s Compensation Act  of 
this State provides that compensatiog fo r  partial in- 
capacity shall be determined by the difference between 
the average amount which an employee earned before 
the accident, and the average amount which the employee 
is earning or is able to earn in some suitable employment 
or business after the accident. The record in this case 
shows only that claimant could return to her work at the 
Chicago State HospitaJ. The court can not guess whether 

- 

, 
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or not her salary would ’be more or less than that earned 
prior to the injury. 

The record contains no evidence whatever of any 
injury to, or the loss of use of either of her legs. That 
allegation of the complaint is wholly unsupported. The 
claimant has failed to  sustain the burden of proof im- 
posed upon her by the Workmen’s Compensation Act. 

- 

An award is, therefore, denied. 
A. M. Rothbart, Court Rpporting Service, has filed a 

claim for taking and transcribing the testimony in this 
case. The charges in the amount of $28.00 are fair, 
reasonable, and customary. An award is, therefore, 
entered in favor of A. M. Rothbart Court Reporting 
Service, in the amount of $28.00. 

(No. 3885 and No. 3886-Claim denied.) 

MILDRED ANN FORRESTER, Claimant, us. STATE OF ILLINOIS, 
Respondent. 

Opinion filed September 12, 1946. 

J. W. KOUCKY, Chicago, Illinois, attorney for claim- ’ 

ant. 
GEORGE F. BARRETT, Attorney General, for respond- 

ent ; WILLIAM L. MORGAN, Assistant Attorney General, 
of counsel. 

WORKMEN’S COMPENSATION ACT-Where claim for compcnsation for 
permanent partial disability t o  right hand of claimant will be denieil. 
Where compensation under the Workmen’s Compensation Act is sought 
for permanent partial disability to right hand, the injury complained 
of must be proven by competent evidence of which there are  or have 
been objective conditions or symptoms proven, not within the physical 
or mental control of the injured employee-otherwise the claim must 
be denied. 

SAME-burden of proof in claims 1 a ~ i e r - i ~  on ellaimant. Where 
claimant failed to sustain her claim by competent evidence the same 
must be denied. 
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DAMRON, J. 

On October 13, 1944 this claimant filed two com- 
plaints in this Court. 

She alleges that she has had two accidents while in 
the course of her employment a t  the Chicago State Hos- 

. pital, Chicago, Illinois. Both of the alleged injuries were 
to  her right hand. Complaint No. 3885 avers that her 
right hand was injured on January 22, 1944. 

Complaint No. 3886 avers that her right hand was 
again injured on September 7, 1944. 

The evidence- offered on behalf of claimant and 
respondent is so intermingled that we have elected to  
consolidat e both complaints. 

Claimant, testified on direct examination that on 
January 22, 1944 while attempting to make a patient 
arise from bed the patient attacked her causing her to 
fall, fracturing the third metacarpal bone of the middle 
finger of the right hand. As a result of this accident she 
lost four weeks employment, but was paid her full salary 
and furnished. all necessary medical services. She fur- 
ther testified that this injury and the subsequent injury 
of September 7 ,  1946, which involves the same hand, has 
compelled her to write with her left hand instead of her 
right; that the finger felt tight and seemed to drag; that 
one of the knuckles of the hand was depressed and that 
the little finger does n o t  extend as fully as it should and 
the third finger hurt her all the time; that prior to the 
accident her hand was normal. 

Doctor AJbert C. Fields, called on behalf of claimant, 
testified that he made an exainination of the claimant on 
September 20, 1944 f o r  the purpose of testifying. He 
testified that he took an X-ray film of claimant’s right 
hand on the same day. This X-ray was introduced in 
evidence and read by this medical witness. He said it 
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shows a line in the third metadarpsl bone which in his 
opinion was suggestive of bone injury. When asked if it 
was a fracture he answered. 

“It is  my opinion it  is a fracture which is  fairly well healed.” 

He was asked the following question. 

Q. “Doctor, is  this fracture causing this disability that you speak . 
of ?” 

A. “The fracture plus the injury to the soft tissues the ligaments 
and the tendons and the joint spaces. It is more of a soft tissue injury 
than it  is a fracture, because the fracture has healed.” 

In reply io  a question he estimated the functional loss 
of use of claimant’s right middle finger to be a certain 
percentage, to  wEich the respondent objected. The ques- 
tion and answer was improper and the objection will be 
sustained. He further testified that claimant lacks about 
three-quarters of an inch of bringing the tip of the-finger 
to the palm of her hand, but there was 110 swelling present . 
at  the time of his examination. He testified further that 
the condition that he found was permanent. 

Doctor Benjamin Cohen was called as witness on 
behalf of the respondent who testified that on January 
22, 1944 he examined claimant and she told him about 

- having had an accident. He examined her right hand 
and ordered an X-ray which revealed a fracture. Another 
X-ray film was taken on his orders on February 15,1944, 
a progress study, an X-ray film of the right hand re- 
vealed a proper healing of the third metacarpal bone. 
The above testimony was taken in Chicago 011 November 
4, 1945. 

On November 10, 1945 additional t&timony was 
taken in Chicago in support of complaint No. 3886 under 
which an award is sought f o r  temporary total disability 
and for loss or loss of use of her right hand under Para- 
graph (e) Section 8 of the Workmen’s Compensation 
Act. 

. 



23 

Doctor Albert C. Fields was called on behalf of 
claimant, who again referred to  his examination of 
claimant’s right hand on September 20, 1944 which n7as 
thirteen days subsequent to the alleged injury of Sep- 
tember 7, 1944 which is now under consideration under 
Complaint No. 3886. He testified that he found she had 
suffered some loss o f  grip in her hand and some loss of 
strength due to muscular strain that he assumed was 
caused by the second injury. 

Doctor Benjamin Cohen was called as a witness on 
behalf of the respondent who testified that 011 September - 

7, 1944 the claimant told him that a‘ disturbed patient 
twisted the second finger of her right hand. He found 
some swelling and tenderness of the finger and an 
X-ray film taken at  that time was negative for fracture. 
However, this claimant was referred to  Doctor P. S. 
Procopie an orthopedic surgeon who made an examina- 
tion on September 15, 1944 of claimant’s right hand. 

Doctor Procopie filed his findings df this examina- 
tion which is as follows: 

“Examination of the right hand doesn’t show any laceration, de- 
formity or abnormality. X-ray picture fails to show fracture or dis- 
location. Function of the right hand is normal. ( l O O ~ o  normal.) 
DIAGNOSIS: Simple muscular strain. No disability.” Signed Doctor 
P. S. Procopie. 

We have carefully considered this record. Upon 
examination.of the X-ray exhibit we find that it shows 
no bone pathology and the testimony of this claimant 
must be considered as subjective, and her complaints are 
not supported by the medical testimony offered on behalf 
of the respondent. Claims under the Workmen’s Com- 
pensation Act must be proven by a preponderance of the 
evidence. Section 8, Paragraph (i-3) of the Act provides : 

“That all compensation payments named and provided for in para- 
graphs ( b ) ,  (c ) ,  ( d ) ,  ( e ) ,  and ( f )  of this section, shall mean and be 



- defined to be for injuries and only such injuries as  are proven by com- 
petent evidence, of which there are or have been objective conditions 
or symptoms proven, not within the physical or mental contFol of the 
injured employee himself.” 

This Court has consistently followed this section of the 
Act in claims which have been brought before it. Peck 
vs. State, 10 C. C. R. 5G; Wusson vs. State, 10 C.%. R. 57; 
Musick vs. State, 13 C. C. R. 34; Nicrhols vs. State, 13 
C. C. R. 80. 

The evidence in this record does not support her 
’ claim of permanent partial disability to her right hand. 

The claimant having failed to prove her claim, an award 
is therefore denied in complaint No. 3885 and in com- 
plaint No. 3886. 

(No. 3899-Claim denied.) 

MAUDE CARLSON, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinaon filed September 12, 1.946. 

JOSEPH W. ‘KOUCKY, of Chicago, for claimant. 

GEORGE F. BARRETT, Attorney General, and WILLIAM 

L. MORGAN, f o r  respondent. 

WORKMEN’S COMPENSATION Am-claim f o r  temporary total dzsabalaty, 
for total loss of use of both legs, and for  partaal permanent dasabalaty- 
failure of medical testimony to  s h m  loss due to  injury-bars award. 
Where claimant seeking compensation for partial permanent disability, 
fails to prove by a preponderance of the evidence that there is a causal 
connection between the accident and the condition or incapacity com- 
plained of, a n  award for such disability must be denied. 

SAME-burdm of p7ioof in claims lander-is on claimant. The burden 
of proof is  on claimant in claims under the Workmen’s Compensation’ 
Act. No award can be made based upon imagination, speculation or 
conjecture, but must be based upon facts established by a preponderance 
of the evidence. 

’ 

ECKERT, C. J. 

Claimant, Maude Carlson, filed her complaint on 
January 24, 1945, alleging that on February 18, 1944, 



while employed by the respondent a t  the Chicago State 
Hospital, and while in the discharge of her duties, she, 
slipped and fell. She alleged that the fall resulted in an 
injury to her back and both legs. The complaint contains 
the necessary allegations as to notice to  the respondent. 
It  prays an award for temporary total disability, f o r  
total loss of use of both legs, and for partial permanent 
disability. 

Within thirty days after the filing of the complaint, 
a report of the Department of Public Welfare, in which 
claimant had been employed, was filed, by the respondent. 
Subsequently, and at its November term, this court 
entered an order on claimant to show cause why the com- 
plaint should not be dismissed for want of prosecution. 
Thereafter, on December 6, 1945, hearing was had, and 
the transcript of testimony was filed on April 3, 1946. 

From the report of the Department of Public Wel- 
fare, it appears that claimant entered the employ of the 
Chicago State Hospital in February, 1928 ; that an injury 
to claimant was reported to  the Department as’having 
occurred on February 8, 1944. A copy of the report of 
the injury, made by Dr. B. Cohen, Staff Physician -of the 
Chicago State Hospital, to the Department of .Public 
Welfare, under date of February 8, 1944, shows that 
claimant, on that date, while working in the general din- 
ing room of the Chicago State Hospital, accidentally 
slipped and fell, and that the fall resulted in “tenderness 
about left wrist” With “no treatment necessary.” The 
injury was classified as trivial. 

Claimant, testifying on her own behalf, testified in 
part as foilows : 

. 

“Q. You were working for the Chicago State Hospital in February, 
1944; did anything unusual happen to you while working 
there at that  time? \ 

A. Yes. 
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Q. 

Q. 
A. 
Q. 
A. 

Q. 
A. 

A. 
Now, tell us when did this happen, this unusual occurrence? 
The 18th of February, I do believe. 
You are  not sure?- 
Well, my dietician gave me the date, too, she has it  down. 
What is the name of your dietician? 
Miss Teller. 
Is she your head nurse? 
She was then, but she is  not there now.” 

She further testified, that while helping one of the 
patients, she slipped and fell, injuring her spine, her 
right foot at the ankle, and her left*wrist; that she was 
sent to the hospital, where she was interviewed by Dr. 
Cohen; that she told Dr. Cohen that she had hurt her 
spine and her foot and her wrist; that Dr. Cohen exam- 
ined’her wrist and said, “I think you will be all right, 
Mrs. Carlson. ” ; that he made no further examination ; 
that she saw him two days later, a t  which time he exam- 
ined her foot, and suggested she take diathermy treat- 
ments; that she took five such treatments, and saw Dr. 
Cohen each time, excepting once when he was not in the 
hospital. 

Claimant also testified that during Dr. Coheii’s 
absence another Doctor examined her foot; that he said, 
“My, my, you got a very serious blood clot in your foot”; 
that he ordered an X-ray taken; that after the X-ray 
was taken, the unnamed doitor ordered her to  bed; that 
she stayed home the following Saturday and Sunday, 
returning to  the hospital on Monday, and went to. bed; 
that Dr. Cohen came to  see her on Wednesday, examined 
her right leg, and ordered medication. On the following 
Friday, she testified, Dr. Cohen said she could go home, 
but should return to the hospital on Sunday; that when 
she went home her foot was paining her, and her hus- 
band insisted she see another doctor, also unnamed. She 
consulted this doctor only once, and testified that he said, 
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“Lady, you should be in bed. You have a very serious 
blood clot.” 

Claimant, however, returned to  the hospital on Sun- 
day, saw Dr. Cohen again on Wednesday, and remained 
in the hospital, under Dr. Cohen’s care, f o r  a period of 
twenty-one days. 

During that period, she testified, another Doctor 
came to see her, also unnamed, who was said to  be a 
blood clot specialist; that he told her,“‘Mrs. Carlson, I 
am going to try to get you well;” that he gave her shots 
in the arm and other medication; that at the end of the 
twenty-one days she went home, “because the doctor who 
said he would get me well, they would not let him in the 
hospital.” She testified, however, that this same doctor 
had been called for her by the hospital, and that he was 
on the hospital staff. She testified that he said she had a 
sprained ankle, and wrapped her foot from the toes to 
the knees. 

These wrappings were subsequently taken off by a 
Dobtor Vaughan, whom claimant employed when she re- 
turned home at the end of the twenty-one day period. 
She testified that Dr. Vaughan wrapped both of her feet 
and legs in ice, and kept them in ice for  nine weeks ; that 
she remained in bed at home continuously for five 
months; that Dr. Vaughan came to  see her every day “at 
first”, and about twice a week after her condition im- 
proved. 

Claimant testified that her right leg now ‘‘is very 
bad;” that “it just gives away on me and when I walk 
it don’t bend in here;” that it is stiff in the ankle; that 
it swell% when she walks on it, or when she stands on her 
feet all day. She stated that she wears a rubber stocking 
and when asked if she ever had any trouble with her 
right leg prior to this fall, stated; “I never did.” 

’ 

* 
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Upon further examination in regard to the date of 
the alleged injury, claimant again testified that she 
cheeked the date of the fall with her head nurse; that 
February 18th was the date given to her, and was the 
date which appeared in a record book kept by this nurse. 
The nurse,’however, was not called as a witness, nor the 
record produced. 

Dr. Albert C. Field, called as a witness on behalf of 
claimant, stated that he examined claimant on December 
30, 1944; that he found the movements of her back were 
fairly well performed; that after bending forward and 
assuming the erect position, there was some spasticity of 
the lumbar muscles ; that claimant complained on manip- 
ulation on the lumbar region; that both legs were dis- 
colored, reddened in appearance ; that there was evidence 
of a marked circulatory disturbance ; and that claimant 
had a phlebitis in both legs, an inflammatory condition 
of the veins of the legs, and a thrombosis. He testified 
that such a condition could be caused by a fall, and when 
asked if it were permanent, stated that it might be “sdme 
improved, but it would be a long time in doing it.” On 
cross-examination Dr. Field stated that he was testify- 
ing as to an injury supposed to have occurred on Feb- 
ruary 18,1944; that he knew nothing of the injury except 
that claimant fell and injured her right foot and back; 
that he knew nothing of an injury occurring on Februbry 
Sth, 1944. 

Dr. Benjamin Cohen, called as a witness for the re- 
spondent, testified that on the 8th of February 1944, he 
was a member of the staff of the Chicago State Hospital; 
that on that date he had a complaint that claimht had 
received an -injury;  that claimant told him she acci- 
dentally slipped and fell while working in the general 
dining room; that upon examination he found a tender- 

I 

* 
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ness a b o d  the left wrist; so trifling as to  make treatment 
unnecessary. He stated he found no thrombosis, and no 
serious injury. He also testified that claimant had been 
a patient at the hospital on numerous occasions, both 
before and after the 8th of February, 1944; that she was 
hospitalized on March 4, 1944 for a period of twenty-one 
days ; that she was treated by Dr. Ruess, a gynecologist, 
because at that time she complained of a generalized 
tenderness throughout her body, mostly her legs. On 6 

cross-examination, Dr. Cohen testified that from an 
examination on March 7th, he found a non pitting odema 
in claimant’s legs which is generally due to  a heart con- 
dition, but he found no indication of a thrombosis or 
phlebitis. He-stated that claimant was very obese a t  the 
time of the alleged disability; that a thrombosis might 
be due to obesity because of the pressure on the veins, 
varicose veins being a prominent cause of phlebitis. On 
re-direct examination, Dr. Cohen stated that claimant 
made no complaint of an injury to her legs on February 
8th. 

The claimant was subsequently re-called, and testi- 
fied that since her employment at Chicago’ State Hospital 
she had broken her left wrist, had injured her ribs, had 
had her gall bladder removed,,had had one kidney r e -  
moved, had broken her arm, and had had an emergemy 
operation f o r  appendicitis. Upon re-cross examination 
she testified that in January, 1944 she employed one Dr. 
Corbett as her physician. She could not recall the specific 
date in January, but stated that she knew “it was when 
Sonja Henie was here,” about the middle of January; 
that she saw Dr. Corbett three times, having gone to him . 
after the fall she sustained in the Stadium when she went 
to  see Sonja Henie and fell down and bruised both knees. 

From the record, it is clear that claimant has a bad 

. 
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medical history; that she had a fall in Janugry, 1944, 
serious enough to  require medical treatment; that she 
fell while in the course of her employment on February 
Sth, 1944; that the only injury apparent on February 8th 
was an injury to her wrist. The record is conflicting as 
to whether or not there was a subsequent injury on the 
18th of February, and as to the cause of the resulting 
disability. The testimony of the claimant is contradsictory 
and wholly unsatisfactory. 

Respondent's records show only the injury of Feb- 
ruary 8, 1944, an injury which the examining physician 
characterized as trivial. The testimony of the examining 
physician also clearly shows that a month later his 
examination did not disclose the condition' which claim- 
ant insists resulted from an injury, not on February Sth, 
but on February 18th, ,1944. Neither the head nurse who 
was alleged to have a record of the date of the injury, 
nor Dr. Ruess, whom the records show was available, 
and who treated claimant at the Chicago State Hospital, 
nor Dr. Vaughan, whom she selected and employed, and 
who treated her at  home after she left the hospital, was 
called by claimant as a witness. 'Instead she produced a 
physician who examined her almost a year after the 
alleged injury, and whose opinion and diagnosis in part  
ww based on subjective symptoms. 

'Claimant has the burden of proving the causal con- 
nection between the accident and the condition or in- 
capacity which constitutes her claim f o r  compensation. 
Saizitary District v. Imdustrial Comunission, 343 Ill. 236 ; 
Sears Roebuck d3 Cornpamy v. Industrial Cornrnissio~, 
334 Ill. 246 ; Mandell v. State, 1 2  C. C.  R. 29. Liability can . 

not rest upon imagination, speculation o r  conjecture, but 
must be based upon facts established by a preponderance 

, 
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of the evidence. Springfield District Coal Company v. 
Industrial Commission, 303 Ill. 528. 

sustained her burden of proof; that any liability in this 
case would be based, not upon facts, but upon conjecture. 

An award is therefore denied. 
A. M. Rothbart Court Reporting Service, has filed a 

claim f o r  taking and transcribing the testimony in this 
case. The charges in the amount of $57.00 are fair, 
reasonable and customary. An award is therefore entered 
in gavor of A. u. Rothbart Court Reporting Service in 
the amount of $57.00. 

The court is of the opinion that claimant has not .  

(No. 3919-Claim awarded $1,340.65.) 

DEAN TUMMEL, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed September 12, 1946. 

DIXON, DEVINE, BRACKEN & DIXON, Dixon, Illinois, 
attorneys fo r  claimant. 

GEORGE F. BARRETT, Attorney General; WM. L. 
MORGAN, Assistant Attorney General, of counsel, fo r  
respondent. 

WORKMEN’S COMPENSATION ACT-attendant at Dixon State Hospital 
within provisions of-when award may  be made under f o r  temporary 
total liability and permanent partial loss of use of  right hand. Where 
attendant a t  Dixon State Hospital, in  separating two patients engaged 
in a fight, was bitten by ‘one of them on her right hand, resulting in 
temporary total disability and permanent partial loss of use of said hand, 
a n  award may be made for compensation therefor, in accordance with the 
provisions of the Act, upon compliance by said employee with the re- 
quirements thereof and proper proof of claims for same. 

DAMRON, J. 0 

This is a claim for  benefits under, the Workmen’s 

The evidence discloses tha.t claimant .was first em- 
Compensa.tion Act. ’ 
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ployed by the respondent at  the Dixon State Hospital, 
Dixon, Illinois, as an attendant, on September 29, 1941 
and worked continuously for the respondent until the 
17th day of August 1944. 

. The evidence further discloses that on the last m-en- 
tioned date, this claimant, in attempting to separate two 
patients a t  said hospital who were engaged in a fight, 
was bitten by one of the patients on her right hand. 
Claimant testified that her right hand had been burned 
from lye in 1925, which left a scar on this hand but she 
had full functional use of it. The injury received by her 
on August 17, 1944 injured the scar tissue which was 
present due to the lye burn. 

Considerable surgery was performed on claimant‘s 
right hand and skin was grafted thereto..She was hos- 
pitalized for  a considerable length of time, due to  this 
injury, from August 17, 1944 to January 1945. She 
attempted to work during that month and did perform 
her duties as an attendant for four days when she again. 
found she required hospitalization. She was unable to 
resume her employment thereafter until August 1, 1945 
upon which day she resumed her employment for the 
respondent and continued thereafter until December i945 
when she was discharged from her employment by the 
respondent. 

The amended report of the Department of Public 
Welfare discloses that claimant’s annual wages for one 
year preceding this injury amounted to $1,364.81 and 
that the Department paid to the claimant, from the date 
of her injury until she resumed her employment, as 
temporary@ total compensation, the sum of $489.50; this 
excludes the sum of $16.13 which was paid to claimant 
for salary for four days’ employment during January 
1945. 



The evidence discloses that at the time of claimant’s 
injury she was a widow and had one child aged 9 years 
fully dependent upon her for support. 

The medical testimony discloses that at the time the 
evidence was taken on May 28,1946 claimant had suffered 
a 25% total permanent loss of use of her right hand due 
to said injury. 

We calculate that from the date of the injury, 
August 17, 1944 until claimant was able to  resume her 
employment was 49 weeks and 6 days. However, claimant 
reported f o r  work in January 1945, worked for respond- 
ent four days during that: month f o r  which she was paid. 
She, therefore, is entitled to temporary total compensa- 

. tion f o r  49 weeks and 2 days and is also entitled to, be 
compensated for a 25% permanent loss of use of the 
injured hand. 

Her annual wages being $1,364.81, her average 
weekly wage would be $26.24. Her weekly compensation 
rate, therefore, based on 17%% increase and a 57% in- 
crease for a dependent child, would be $16.19. We find, 
therefore,‘that claimant is entitled to the sum of $797.93 
fo r  temporary total compensation fo r  49 weeks and 2 
days, from which must be deducted the sum of $489.50 
paid by respondent to claimant as temporary compensa- 
tion during this period, leaving a balance due claimant 
for temporary total compensation in the sum of $308.43; 
claimant having suffered a 25% permanent partial loss 
of use of her right hand would be entitled to  42% weeks 
at $16.19 or the sum of $688.07, making a total amount 
due to  claimant for temporary total and specific loss in 
the sum of $996.50 as provided by Section 8 (Paragraphs 
e, j ,  1, and m) of the Act. 

hospital and surgical services have been furnished by 

. 

We further find from the evidence that all medical, , - 
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the respondent with the exception of the sum of $344.15 
which represents professional service rendered at the 
Murphy Clinic, Dixon, Illinois, for a series of surgeries 
of skin graftings, medications and dressings rendered to 
client by Dr. David L. Murphy of said Clinic, which 
amougt we find to be fair and reasonable for the services 
performed. 

An award is therefore entered in favor of claimant 
in the sum of Nine Hundred and Ninety-Six Dollars and 
Fifty Cents, ($996.50) all accrued and payable in a lump 
sum to her and a further sum of Three Hundred Forty- 
Four Dollars and Fifteen Cents ($344.15) for the use of 
Dr. David L: Murphy, making a total award of One 
Thousand Three Hundred and Forty Dollars and $ixty- 
Five cents ($1,340.65). 

(No. 3932-Claim denied.) 

WILLIAM W. STUENHEL, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed May 14, 1946. 

Petition of claimant f o r  rehearing denied September 14, 1946. 
1 

H. C. STRAUSCHILD, f o r  claimant. 

GEORGE F. BARRETT, Attorney General, for respond-, ' . 

ent. 

WM. L. MORGAN, Assistant Attorney General,. of 
counsel. 

WORKM.IEN'S CO MP E N S A TI ON  Am-making claim f o r  and filing appli- 
cation for  compensation within t ime fixed an Section 24 of, condition 
precedent t o  t h e  right to maintain proceedings under. Where no com- 
pensable time was lost, and no,temporary compensation was due or paid 
claimant under the Act, and no application for the same is filed within 
time fixed therein, court is without jurisdiction to proceed with hearing 
on claim filed thereafter and the same must be denied. 
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DAMRON, J. 

This complaint was filed on the 26th day of Septem- 
ber 1945, seeking an award under the provisions of the 
Workmen’s Compensation Act. On October 4, 1945, the 
respondent, through its AttorGey General, filed a motion 
to dismiss the complaint, based on the premise that it 
appeared on the face of said complaint that the cause of 
action was barred by the statute of limitations. Before 
the motion to dismiss had been passed upon by this Court, 
the claimant, by authority of Rule 14 of this Court, filed 
an amended complaint on October 27, 1945, which com- 
plied with the rules of this.Court and cured the objection 
raised by the respondent in reference to  the statute of 
limitations. This Court, at the November 1945 term, 
denied the motion of the. Attorney General to  dismiss 
this claim. 

The record as completed, now consists of the follow- 
ing: complaint, motion of respondent to dismiss, the 
statement, brief, and argument, notice to  call up motion 
to dismiss, motion of claimant to  dismiss- or overrule 
respondent’s motion to  dismiss, amendment to complaint, 
opinion of this Court denying motion to  dismiss the com- 
plaint, evidence on behalf of claimant and waiver of brief 
and argument of both claimant and respondent. 

On February 27, 1946 the evidence was taken of 
claimant in support of the amended complaint. At that 
time, a stipulation was entered into by and between the 
parties which is in words and figures as follows: 

“We c$n agree that William W. Stuenkel .was employed by the 
Division of Highways on July 5, 1944 as a section foreman; that on 
that date a n  accident and injury occurred; that the Division of High- 
ways and the employee are operating subject t o  the Workmen’s Com- 
pensation Act; that notice and demand were made as provided by the 
Workmen’s Compensation Act; that the petition herein was filed within 
two years of the date of the accident as provided by law; that  his 
salary, exclusive of overtime, for‘ the preceding year was $1,170.85; 

. 
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that the Claimant was forty-five years old at the time of the accident, 
was married and had no children under the age of sixteen dependent 
on him for support. 

It is also stipulated by and between the parties hereto that the 
departmental report shall stand as the evidence of the respondent in  
this case.” , 

It is to be noted that the original complaint in this 
case was filed by claimant on September 26, 1945 and the 
amendment to the complaint was filed on October 27, 
1945. The amendment to the complaint alleges, “that 
during said time claimant attempted to  perform his 
duties and during part of said t imehe was not able to 
perform his duties and for the remainder of said four 
months he was not able,to f d l y  perform his duties be- 
cause of the condition of his hand ; that during said time; 
with knowledge of claimant’s injury and without denial 
of liability, claimant was paid’his full salary which said 
payments claimant regarded as compensation for his in- 
jury.” 

During the course of examination of claimant, the 
following questions were propounded to him on direct 
examination : 

‘ 

~ 

“Q-You returned to work right after the accident? 
A-That is  correct. 
Q-You kept on working? 
A-That is correct. 
&-Did you do your usual work? 
A L I  did my usual work but not as well a s  I could do it  before.” * 

- On cross examination the fol1owing”questions were 
propounded to claimant: 

“Q-During all that time you received your full pay? 
A-That is also correct.” 

Section 8, paragraph D of “An Act to create the 
Court of Claims and to prescribe its powers and duties,” 
approved July 17, 1945, p r o ~ d e s :  
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“All claims against the State for personal injuries or death arising 
out of and i n  the course of the employment of any State employee and 
all claims against the Board of Trustees of the University of Illinois 
for personal injuries or death suffered in the course of, and arising out 
of the employment by the Board of Trustees of the University, the 
determination of which shall be in accordance with the substantive 
provisions of the Workmen’s Compensation Act or the Workmen’s 
Occupational Diseases Act, as tue case may be.” 

Section 24 of the Workmen’s Compensation Act pro- 
vides : 

“* * * provided, no proceedings for compensation under this - 
Act shall be maintained unless claim for compensation has been made 
within six months after the’accident, provided, that in  any c x e ,  unless 
application for compensation is filed with the industrial commission 
within one year after the date of the accident, where no compensation 
has been paid, or within one year after the date of the last payment of - 
compensation, where any has been paid, the right to file such applica- 
tion shall be barred; * * ‘  *” 

This Court has no jurisdiction to hear and deterkine 
a claim under the Workmen’s Compensation Act where 
the claimant has failed to comply with the limitations of 
time of Section 24 of said Act: Heuzdersow vs. State, 12 
C. C. R. 3;  Boismmue vs. State, 12 C. C. R. 36; Chiara vs. 
State, 12 C. C. R. 41; Koleita vs. State, 12 C. C. R. 217; 
Roebuck vs. State, 12 C. C. R. 236; Scott vs. State, 13 C. 
C. R. 163. 

The above cases cited were rendered by this Court 
under Section 6 of the former Act of the General Assem- 
bly which was approved June 25, 1917 and repealed on 
June 17, 1945. Rule 6 provided as follows: 

“To hear and determine the liability of the State for accidental 
injuries’or death suffered in the course of employment by any employee 
of the State, such determination to  be made i n  accordance with the 
rules prescribed in the Act commonly called the “Workmen’s Com- 
pensation Act,” the Industrial Commission being hereby relieved of 
any duty relative thereto.” 

I t  has also been repeatedly held by the Illinois 
Supreme Court that compliance with the prohsions of 
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Section 24 of the Compensation Act is a condition pre- 
cedent to the right to maintain proceedings under the 
Compensation Act. City of Rochelle vs. Industrial Com- 
mission-, 332 Ill. 386; Irzlarzd Rubber Company vs. In-dus- 
trial Cornmissiom, 309 Ill. 43; Sirnpso.n vs. State, 10 C. C. 
R. 394; Baker vs. State, 10 C. C. R. 111. 

It was not the intention of the Legislature when the 
Court of Claims Act was passed and approved, July 17, 
1945, to modify or amend the Workmen's Compensation' 
Act and we hold that Section 8, paragraph D of the Court 
of Claims Act is to  be read in conjunction with Section 
24 of the Illinois Workmen's Compensation Act and a 
claimant is required to follow the substantive provisions 
of the Act to confer jurisdiction on this Court to  hear 
and-determine the claim. 

The evidence shows that this claimant was injured 
on July 5, 1944; that claimant lost no compensable time 
from the date of injury until the filing of the original 
complaint in this case and therefore no temporary com- 
pensation was due or  paid to him by the respondent. 

The original complaint was filed with the Clerk of 
this Court on the 26th day of Septeknber 1945, more than 
one year subsequent to  the accidental injury sustained 
by claimant. 

This claimant having failed to  comply with the pro- 
visions of Section 24 of the Act, his claim must be denied. 

Claim dismissed. 

' 

(No. 3933-Claimant awarded $4,285.29.) 

DR. CHARLES AHRONHEIM, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opiiaion filed September 12, 1946. 

PAUL C. Ross and FRANK M. MARTOCCIO, of Chicago, 
f o r  claimant. 



39 

GEORGE F. BARRETT, Attorney General, and WILLIAM 

L. MORGAN, for respondent. 

WORKMEN’S COMPENSATION am-doctor employed a t  Elgan State 
Hospatal wathin provisions of-when award m a y  Be made for temporary 
total zlzsabalaty and permanent and complete loss of  m e  of rzght arm. 
Where a doctor employed at Elgin State Hospital, sustains accidental 
injuries, arising out of, and i n  the course of his employment, resulting 
in temporary total disability and permanent loss of the use of his right 
arm, a n  award may be made for compensation therefor, in accordance 
with the provisions of the Act, upon.compliance by said employee with 
the requirements thereof and proper proof of claim for same. 

ECKERT, C. J. 
On December 18th, 1944, claimant, Dr. Charles 

Ahronheim, while in the employ of the respondent at the 
Elgin State Hospital fell on a slippery side walk on the 
hospital grounds and injured his right shoulder and 
back. The injury caused pain in claimant’s back, and 
grew increasingly worse until the 10th of January, 1945, 
Yvhen claimant reported to Dr. Green of the Hospital 
Staff, who put claimant’s right arm in a sling. The re- 
port made at  that time to the Department of Public Wel- 
fare classified the injury as serious and described it as: 
“small area of swelling at anterior edge of the right 
deltoid muscle, nutritional disturbance of the- right 4th 
and 5th finger nails. ” 

Claimant’s arm remained in a sling until some time 
in July or August, without improvement. Diathermy 
treatments, in the meantime, were given to claimant at 
the Sherman. Hospital in Elgin, and claimant was hos- 
pitalized at the Elgin State Hospital for eight days 
under the care of Dr. Green, Dr. Reid and Dr. Leibert. . 
Claimant left the employ of the respondent on the first 
of May, 1945. 

The report of the attending physician, made to  the 
Department, indicates that the condition of claimant’s 
shoulder had not improved when he was last examined 

. 
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by Dr. Green on April 30th, 1945, and the prognosis was 
that the condition might become chronic. 

After claimant left the Elgin State Hospital, he cqn- 
tinued to consult various doctors in the hope of obtaining 
relief, but without success. The services of these various 
physicians were all secured at  claimant’s own election. 
At the time of the hearing, on October 29, 1945, the pain 
in claimant’s shoulder had not lessened, and he testified 
that it was alleviated only by the use of sedatives and 
hypnotics. His postero-lateral abduction was restricted, 
and he was unable td close o r  make a fist. He testified 
that the fingers of the right hand Were partially numb, 
as if they were covered with silk, and stated, that in his 
work as a physiciap, his right hand and arm are entirely 
useless. 

Dr. George Green, the attending physician, testified 
that he had no knowledge as to the fall which occasioned 
the injury, but stated that the condition now existing, as 
described by the claimant, might be a result of an injury 
such.as claimant stated he received. Dr. Green, just prior 
to the hearing, found claimant unable to lift his right arm 
anteriorly above the level of the shoulder ; found claim- 
ant limited as to lateral abduction; found claimant un- 
able to place‘his right hand behind his back ; found claim- . 
afit had atrophic changes of the finger nail of the right 
fourth finger, and the ring finger; and found a small 
lump at the anterior border of the right deltoid muscle 
near its insertion on the humerus. Dr. Green stated that 
it was unlikely that such a condition would occur from 
anything other than an injury. He considered the condi- 
tion chronic. 

Dr. S. I. Weiner testified that he examined the claim- 

‘ 

. 

ant on October 29, 1945, a t  which time he took an X-ray 
of both claimant’s shoulders. These X-rays were ad 
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mitted in evidence, and show claimant’s left shoulder 
perfectly normal, but show, as to the right shoulder, cal- 
cification around the margin of the glenoid fauca of the 
scapula, and calcifications over the greater tubercle of 
the head of the humerus, and streaks of calcification 
across the heads of the humerus proper. 

Dr. Weiner also testified that he had made a medical 
examination of claimant which disclosed an atrophy of 
the right upper extremity, localized tenderness from the 
angle of the shoulder and over the anterior part of the 
shoulder and the region of the coracoid process of the 
scapula. His diagnosis was traumatic periarthritis of 
the right shoulder, and he stated that it was definitely of 
a traumatic nature because it is confined to  the peri- 
articular structures and not to the articular structure. 
Dr. Weiner stated that in his opinion the condition is 
permanent, and that there is a total functional loss of 
use of claimant’s right arm. 

At the time of the injury, the employer and employee 
were operating under the provisions of the Workmen’s 
Compensation Act of this State, and notice of the acci- 
dent and claim for compensation were made within the 
time provided by the Act. The accident arose out of and 
in the course of claimant’s employment. During the year 
immediately preceding the injury, claimant’s salary to- 
taled $2,760.00. Claimant, although unable to  work from 
January 10, 1945, to  May 1,1945, received his full salary 
in the amount of $899.33. 

Claimant’s average weekly wage was $53.07, and his 
compensation rate is therefore $17.63. The court is of 
the opinion that he is entitled to an award for temporary 
total disability for  a period of 15 5/7 weeks, or  the sum 
of $277.04. 

The court is also of the opinion that claimant has 

, 
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suffered a complete loss of use o? his right arm. He is 
therefore entitled to  an award, f o r  such loss of use, of 
$17.63 per week for a period of 225 weeks, o r  the sum-of 
$3,966.75. 

A. M. Rothbart Court Reporting Service is entitled 
to payment of $41.50 for reporting the testimony at the 
hearing. 

‘No award can be made for medical ‘expenditures, 
since claimant elected to secure these services at.his own 
expense. 

An award is therefore entered in the total sum of 
$4,285.29, from which must be deducted moneys paid to 
the claimant by respondent during the period of January 
10, 1945, to  May I, 1945, being the sum of $899.33, leaving 
a balance of $3,385.96, payable as follows.: 

- 

a) 
forthwith. 

b)  
c )  

the sum of $41.50 to A. M. Rothbart Court Reporting Service, 

the sum of $1,256.77 to claimant, forthwith. 
the sum of $2,087.69 to claimant in  weekly installments, begin- 

ning on the 12th day of September, A. D. 1946, at the rate of $17.63 per 
week for a period of one hundred and eighteen weeks, with a n  addi- 
tional final payment of $7.35. 

This award is subject to the approval of the Gov- 
ernor as provided in Section 3 of “An Act concerning 
the payment of compensation awards to State em- 
ployees. ” 

(No. 3939-Claimant awarded $2,615.66.) 

. HARRIETTE E. BAILEY, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opanaon filed Eeptember 12, 1946. . 

WHITE & INGRAM, for claimant. 

GEORGE F. BARRETT, Attorney General; C. ARTHUR 

NEBEL, Assistant Attorney General, for respondent. 
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INHERITANCE mx-when an award for refund of inheritance t a z  
erroneously paid to State Treasurer-may be made-Inheritance Tax  
Act-Section 10. Where it appears that an inheritance tax was paid on 
intestate estate and that  subsequently and about ten years later a Will 
of the decedent was found and probated, which contained substantial 
bequests to charity with resulting changes and savings in the. inherit- 
ance tax and where it  further appears that claimant was not guilty of 
laches or lack of diligence but did immediately file his claim i n  apt time 
under the general Statute of Liniitations applicable to claims filed i n  
the Court of Claims, an award for refund of said inheritance tax er- 
roneously. paid to the State Treasurer, is justified. 

SAMEJUriSdiCtiO’lcCOzlrt of Claims-has n o  jurisdiction ‘ t o  hear 
or determine claims f o r  which there exists a remedy in courts of gen- 
eral jurisdiction-but will1 assume jurisdiction when such other reme- 
dies deiase t o  exist and where claim i s  filed iwapt  t ime under the geia,e+al 
Statute of-Limitations applicable to claims filed in Court of Claims. 
Where the County’Court,-because of the lapse of ten years, was without 
jurisdiction to correct the error inadvertently made, and was without 
jurisdiction to modify the order and assessment-it was proper to file 
a claim for refund of inheritance taxes erroneously paid, in  the Court 
of Claims. 

SAMGConstruct ion-Inher i tn?zce T a x  Act-Section 10-The two 
year period of limitations af fects  only the time of .applying fo r  kefund 
f r o m  the State Treasurer-it does not commence to rtcn until the party 
to be barred has h q  #a right to  h v o k e  the aid of a oourt t o  enforce his 
remedy. The decisions of this Court construing the limitations of Sec- 
tion 10 of the Act, establish a precedent for the allowance of a refund 
for  inheritance tax erroneously paid to the State Treasurer when filed 
i n  apt time. 

. 

, 

ECKERT, C. J. 
On September 14, 1934, Elizabeth Ginn died a resi- 

dent of Moultrie County, Illinois. Her estate was ad- . 
ministered as an intestate estate in the, County Court of 
Moultrie County. The final report of the administrator‘ 
was filed on September 23, 1935; and an order was en- 
tered by the court approving the report. and directing 
distribuGon of the assets of the .estate to Harriette E. 
Bailey, as niece and sole heir of the decedent. 

On January 2, 1935, during course of administration, 
the administrator filed an inheritance tax return in the 
County Court of Moultrie ‘County, and on February 6, 
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1935, after due notice, an order was entered by the court 
assessing an inheritance tax upon a net estate of $52,- 
283.18. A total tax in the amount of $3,742.65 was 
assessed against Harriette E. Bailey, and this amount 
was paid from the estate to the County Treasurer of 
Moultrie County on February 13, 1935. 

On August 10,1945, a coiservator appointed for one 
Ella-R: Harbaugh, the widow of Frank Harbaugh, for- 
merly an attorney a t  Sullivan, Illinois, found in the pos- 
session of Mrs. Harbaugh a will of Elizabeth Ginn, which 
had been drawn by Frank Harbaugh in his lifetime. The 
will made charitable bequests, which it is conceded are 
not subject to an inheritance tax, totaling $33,000.00. On 
August 18, 1945, the will, together with a petition for 
probate by the Trustezs of the Methodist Church of 
Sullivan, one of tlie charitable beneficiaries, was filed in 
the County Court of Moultrie County. On September 17, 
1945, Harriette E. Bailey entered her appearance in the 
probate proceedings, filed her answer to the petition, and 
consented to an immediate hearing. An order was there- 
upon entered admitting the will to probate, and directing 
that no letters be issued because Harriette E. Bailey had 
paid the full amount of the bequests, and all costs and 
expenses of the probate proceedings. 

Because of the subsequently discovered will contain- 
ing.the charitable bequests, the inheritance tax paid by 
the administrator of the estate of Elizabeth Ginn, de- 
ceased, and which was deducted from the residue dis- 
tributed to Harriette E. Bailey, was excessive in the 
aggregate amount of $2,615.66. The claimant, Barriette 
E. Bailey, now seeks a refund of such excess from the 
State of Illinois. 

Section 10 of “An Act to  tax gifts,.legacies, inherit- 
ances, transfers, appointments and interests in certain 

. 

’ 

/ 
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cases, and to provide for the collection of the same, and 
repealing certain Acts therein named,’’ (approved June 
14,1909), as subsequently amended, provides as follows : 

“When it  appears that errors have inadvertently occurred in the 
inheritance tax proceedings resulting in  an erroneous amount of tax 
paid to the State Treasurer, such errors may be corrected and the 
order of assessment modified accordingly in a proper proceeding, and 
the executor, administrator or trustee, person or persons, corporation 
or corporations, who have paid such tax in error, shall be entitled to 
a refund from the State Treasurer of the amount of such tax erroneously 
paid: Provided, that this section shall not apply to any errors in  the 
valuations of the property of the decedent as appraised, or i n  the rules 
of law applied i n  determining the taxability of the several successions: 
Provided, that  all applications for the repayment of any tax under this 
section shall be made within two years from the date of such payment.” 

. 

The error which occurred in the inheritance tax pro- 
ceedings in the Elizabeth Giiiii estate was clearly inad- 
vertent, without fault on the part of the claimant, or any 
interested party, and resulted in the payment of an 
erroneous amount of tax to  the State Treasurer. Under 
this section of the statute, such an error may be cor- 
rected, and the. order of assessment modified accordingly 
in a proper proceeding, and the person who has paid such 
tax in error is entitled to a refund from, the State Treas- 
urer in the amount of the tax erroneously paid. 

This court bas consistently held that it has no juris- 
diction to hear and determine claims for which there 
exists a remedy in courts of general jurisdiction. (Fawns 
Bureau Oil Co. I&. v. State of Ilhzois, 14 C. C. R. 153.) 
But Section 10 provides that all applications for repay- 
ment under that section must be made within two years 
from the date of payment. It was manifestly impossible 
for this claimant to make application for  refund within 
the statutory period. The County Court of Moultrie 
County, after the lapse of more than ten years, was 
without jurisdiction to correct the error inadvertently 
made, and was without jurisdiction to modify the order 

‘ 
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and assessment. The State Treasurer, likewise, no longer 
had any authority to  consider an application f o r  refund. 
Since no remedy existed in courts of general jurisdiction, 
the claim was properly filed in this court, and since it 
originated when the will of Elizabeth Ginn was probated, 
it was filed in apt time under the general statute of limi- 
tations applicable to  claims filed in the Court of Claims. 

The only objection which can seriously be urged is 
that since the claim arises under Section 10, and since 
two years have elapsed from the date of the payment of 
the tax, claimant is also barred from claiming a refund 
in this court. 

Although this precise question has not previously 
been determined, there are numerous cases in which this 
court has made awards for  refunds of inheritance taxes. 
Prior to the 1933 amendments to the Inheritance Tax 
Act, it was eustomary to make application f o r  refunds 
under Sections 8, 10, and 25 of the Act in the Court of 
Claims. The application was made directly to  this court 
because there were no provisions in the Act for re- 
determination o f  the tax in the County Court. And prior 
to  the 1933 amendment, Section 10 was the only section 
providing for refunds which contained a time limitation. 

Section 10 of the Act, prior to the 1933 amendment, 
- provided : 

“When any amount of said tax shall have been paid erroneously to 
the State Treasurer, i t  shall be lawful for him, on satisfactory proof 
rendered to him by said County Treasurer of said erroneous payments, 
to refund and pay to the executor, administrator or trustee, person or 
persons who have paid any such tax in  error, the amount of such tax 
so paid: Provided, that all applications for the re-payment of said tax 
shall be made within two years from the date of said payment.” 

This section of the Act was considered by this court in 
numerous cases. I n  Grif i th v. State o f  Illinois, 2 C. C. R. 
128, at  page 131, the court said: 
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“The difficulty encountered in this regard, however, is the require- 
ment of said section ten, that application for repayment must be made 
within two years from the date of payment. I n  this case, payment was 
made to the county treasurer, April 26,  1907, and the two years’ limita- 
tion therefor had run April 26, 1909. The evidence further shows, that 
neither durihg that period, nor afterward, was any application made 
to the State Treasurer for repayment, either by the county treasurer 
of Cook County, or the claimant, and the question therefore arises, 
whether claimant is barred of recovery in  this cause by limitation. 

“Section ten, referred to above, is somewhat vague and uncertain 
as t o  the manner in  which application for repayment is to be made, or 
as to the person by whom or to whom such application is  to be made. 
As conditions precedent to repayment, two incidents are  to concur: 
First, the county treasurer is to render to the State Treasurer satisfac- 
tory proof of the erroneous payment and, secondly, a n  application is to 
be made for repayment, but whether application is to be made by the 
payer to the county treasurer, by the payer to  the State Treasurer, or 
by the payer to the county treasurer and then by the county treasurer 
to the State Treasurer, is not at all evident from the context. 

“It would seem tosbe  the most natural method, however, for the 
person who had erroneously paid the tax to the county treasurer, to 
apply for repayment to. the very same officer to whom payment in  the 
first instance was made, and that the county treasurer, who is presumed 
to have paid this erroneous tax to the State Treasurer, would t h e r e  
upon make proof of the erroneous payment to said State Treasurer and 
the latter officer then make repayment. 

“Again, under section ten referred to, repayment is to be made .by 
the State Treasurer upon satisfactory proof being made to him, by the 
county treasurer, of the erroneous payment. It is  unlikely that the 
county. treasurer would render such ’proof, unless application were 
first made to him for repayment by the party erroneously paying the 
tax, notice of the erroneous payment being thus brought to his atten- 
tion, and it  is not unreasonable to suppose that this is the application 
which is  intended should be made within the two years period. 

“There is no definite direction in section ten as to this matter of 
application, and there is nothing in the section to indicate that the 
application is  to be accompanied by any formality. I n  this case, at the 
time the tax was paid, claimant expressed protest by endorsing the 
same on the check. This protest was followed by an appeal by the 
claimant, from the order of the county judge, fixing this tax and by 
the time the county court rendered its opinion that part of the tax was 
illegal, the limitation had run. There was no laches or lack of diligence 
on the part of claimant. She was protesting against the payment all 
the time and was seeking relief from the same by the only legal remedy 
at hand, following her remedy to the Supreme Court of the State. Her 
acts and conduct in the matter constituted a constructive application 
of the very strongest kind and was of a continuing character.” 
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An award for the excess tax was made. 
Section 10 of the act was again considered in the case 

of Weller atid Klick v. State of Illi!uois, 3 C: C. R. 2. In  
that case, one George Weller, on January 4, 1898, con- 
veyed a life estate in land to Henry Lorenz by deed, with 
remainder in the child or  children of Katherine Lorenz, 
daughter of the grantor and wife of the grantee, the 
grantor reserving to himself, however, the possession 
and use of the real estate during his lifetime. On March 
30, 1910, George Weller died testate, leaving Mina 
Lorenz, the daughter of Katherine Lorenz, as his only 
heir. His will devised a life estate in the same property. 
to  Milia Loreiiz and Lillie Lorenz, and the claimants, 
Weller and Klick, were appointed trustees of the estate 
of Mina Lorenz and Lillie Lorenz. Lillie Lorenz, how- 
ever, died before the testator, leaving Mina Lorenz as the 
sole devisee. Inheritance tax proceedings were had, aGd 
tax paid, in accordance with the will, on the beneficial 
interest of Milia Lorenz. The tax n7as paid to  the County 
Tceasurer on September 22, 1910, and subsequently paid 
by him to  the State Treasurer. . . 

On June 10, 1912, the claimants, TVeller and Klick, 
as trustees, filed their report in the Circuit Court of 
Logan County. illilia Lorenz filed objections, claiming 
that $188.09 of the tax paid had been erroneously paid, 
in that it was an assessment against property taken by 
her under the deed, and denying that her title was a life 
estate under the n7ill. The Circuit Court over-ruled the 
objections, but upon appeal to the Supreme Court, a t  the 
April, 1915 term, it mas held that $188.09 of the inherit- 
ance tax paid by the testamentary trustees had been 
erroneously assessed against the beneficial interest of 
Mina Lorenz, and erroneously paid to the County Treas- 
urer. Thereafter, the claimants revised their report in 

. 
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accordance with the order of the Supreme Court, and 
made application to the State Treasurer for a refund, 
which was refused. 

Claim mas then filed in this court, and the claimants 
argued that the two-year statute of limitation contained 
in Section 10 oY the Iiiheritaiice Tax Act was not a bar 
because the statute did not begin to. run until the date’of 
the final determination by the Supreme Court in 1915. 
This court, in its opikon, pointed out that the claimants 
had acted in good faith, and had followed the advice of 
counsel in the payment of the inheritance tax. On page 
3, the court said: 0 

/ 

“. . . It is a rule of statutory construction that a statute of limi- 
tations shall be strictly construed, and it  has  been further said as  in 
Xtanninger v. Tnber, 103 Ill. App. 133, ‘The statute of limitations affects 
only the remedy, and does not commence to run until the parties t o  be 
barred have a right to invoke the aid of the court to enforce their 
remedy.’ 

“The Supreme Court found i n  1915, that this tax was erroneously 
paid. Previous to that time claimants were of the belief that it had 
been properly paid, and in this belief they were supported by the advice 
of their counsel as well as the findings of the Circuit Court. After the 
entering of the judgment of the Circuit Court, wherein it was found 
that the tax had been properly paid, claimants certainly could not have 
asked for a refund and i t  was not until the Supreme Court in  April of 
1915 found that the tax had been erroneously paid, that they could pos- 
sibly have filed this claim.’& 

The court held that the limitation clause of Section 10 
was not applicable, aiicl entered an award for a refund. 

Section 10 of the Inheritance Tax law was again con- 
sidered by this court in the case of M o o r e  <. State, 4 C. C. 
R. 1. James Hobart Moore died testate on July 18, 1916, 
a resident of TVisconsin. Letters Testamentary were 
issued in Wisconsin to Lora Moore, and no administra- 
tion was had in Illinois. On October 18, 1916, the County. 
Judge of Cook County assessed an inheritance tax in the 
amount of $19,773.00, which was paid by the executor to 
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the County Treasurer of Cook County in November, 1916. 
Thereafter, on September 5, 1918, on hearing on petition, 
the acting County Judge of Cook County entered a 
decree finding that the order of the County Judge of 
Cook County, entered on October 18, 1916, was in error 
in the assessment of an inheritance tax upon the transfer 
of stock of foreign corporations passing to non-resident 
beneficiaries, and that the total tax assessable in said 
estate was $6,307.56. On November 26, 1918, the executor 
filed in the Court of Claims a claim for refund of $12,- 
438.79. The respondent contended that the ‘claim was 
barred by the two-year statute of limitations in Section 
10. This contention was not sustained by the court. On , 
page 3 of the opinion, it was said: “The two-years’ 
limitation mentioned in section 10 aforesaid does not 
affect the right of recovery in this case in this court. It 
only limits the time of applying for refund from State 
Treasurer.” The court held that the amount claimed 
had been erroneously assessed as an inheritance tax and 
constituted a valid claim against the State. An award 
was entered. 

In the case of Urnion Trust Company v. State, 6 C. C. 
R. 254, the executors of an estate, on July 31, 1920, paid 
to the County Treasurer of Cook bounty the amount of 
inheritance tax fixed by the County Judge on an ap- 
praiser’s repdrt, less the discount provided by statute. 
The appraiser had made an error in his computations, 
which was not discovered until 1928. Notwithstanding 
the lapse of time, this court entered an award for the 
difference between the tax which had been paid and the 
tax properly and correctly computed. 

The same result was reached in the case of Marclz- 
und, et al,  v. State, 10 C. C. R. 691. The claimants in that 
case were the heirs of one Edward Armstrong, who died 

. 
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December 12, 1922, a resident of Adams County, Illinois. 
An administrator was appointed for his estate, inherit- 
ance tax proceedings were had, and a tax of $212.11 was 
assessed on the theory that the net estate escheated to 
the County of Adams. On April 17, 1924, the adminis- 
trator paid the tax to the County Treasurer of Adams 
County, who in turn remitted to the State Treasurer in 
aocordance with the statute. In  1936, the claimants first 
learned of the death of Edward, Armstrong, and after a 
hearing in the County Court of Adams County, an order 
was entered establishing claimants as his heirs. Despite 
the time limitation of Section 10 of the statute, which 
had then been amended and was in its present form, this 
court held that the elaimants, being non-residents, and 
not knowing of the original assessment, nor of the estate, 
until 1936, were entitled to a return of the excess tax paid 
to the State. 

. The decisions of this court, construing the limitation 
provision of Section 10 of the Act, thus establish a pre- 
cedent for the allowance of a refund in a case such as 
this. They are based on several theories : (1) that there 
was no laches or lack of diligence on the part of the 
claimant; (2) that a statute of limitations, being always 
strictly construed, does not commence to run until the 
party to be barred has had a right to invoke the aid of a 
court to enforce his remedy; and (3)  that the two-year 
period of limitation in Section 10 affects only the time 
of applying for refund from the State Treasurer. 

Applying these principles to the instant case, the 
court is of the opinion that the provision of-Section 10 
requiring applications for repayment to  be made within 
two years from the date of payment does not bar claim- 
ant's recovery in this court. 

. 

' 



An award is therefqre entered in favor of the claim- 
. ant in the amount of $2,615.66. 

(No. 3956-Claimant awarded $1,482.00.) 

HARRIET I. SMITH, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opanion filed September 12, 1.046. 

ROY A. PTACIN and JOSEPH W. KOUCKP, f o r  claimant. 

GEORGE F. BARRETT,’ Attorney General ; WILLIAM L. 
XORGAN, Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION Am-employee at Chicago State Hos- 
pital withid provision of-when an award-for compensation for tem- 
porary total and f i f t y  percent permanent loss of use of right hand i s  
justified pnrler. Where an attendant at Chicago State Hospital sustains 
accidental injuries, arising out of, and in the course of her employment, 
resulting in temporary total disability and partial loss of use of right 
hand, an award may be made for compensation therefor in  accordance 
with the provisions of the Act, upon compliance by the employee with 
the terms thereof, and proper proof of claim for same. 

ECEERT, C. J. 
On December 24; 1945, the claimant, Harriet I. 

Smith, an employee of the respondent at the Chicago 
State Hospital, slipped on an icy sidewalk on the hospital 
grounds and fractured her right wrist. She was hospi- 
talized-at the institution from December 24, 1945, to 
January 21, 1946. She returned to work on February 
17, 1946. 

At the time of the accident, the employer and em- 
ployee were operating under the provisions of the Work- 
men’s Compensation Act of this State, and notice of the 
accident and claim for compensation were made within 
the time provided by the Act. The-accident arose out of 
and in the course of claimaiit’s emploj-ment. 

Claimant’s earnings for the Fear preceding the acci- 
dent were $1,587.26, making an average weekly wage of 



$30.52. Her compensation rate is therefore the maximum 
of $15.00, increased twenty per cent, since the injury 
occurred after July 1, 1945, or $18.00, Claimant was 
totally incapacitated for a period of eight weeks, and is 
entitled to an award in the amount of $144,00 for tem- - 
porary total compensation. Claimant, however, was paid 
$217.50 for non-productive time, making an over-payment 
of $73.50. All medical and hospital seryices were fur- 
nished by the respondent. 

Claimant, testifying on her own behalf, stated that 
since the injury she has a bump on the top of her right 
wrist, a numbpess in several fingers of the right hand, an 
inability to close the right fist, .and that her hand is 
twisted inward. 

Dr. Benjamin Cohen, called on behalf of claimant, 
stated that an x-ray taken on December 26, 1945, shows 
an impacted colles fracture of the right wrist. Dr. 
Cohen, from examination of claimant’s arm, stated that 
the injury was permanent, and that she has sustained a 
definite loss of use of the right hand as a result of the 
injury. 

Dr. Albert C. Field, testifying on behalf of claimant, 
stated that he examined claimant on April 23, 1946, and 
made an x-ray of her right wrist and hand. He found 
the hand held in a somewhat silver-forked deformity, 
with a shortening of the radius and a prominence of the 
lower end of the ulna. He testified that all movements of 
the fingers of claimant’s right hand were somewhat re- 
stricted, and on active motion she lacked about three- 
fourths of an inch‘of bringing the middle and ring fingers 
to the palm of the hand. He found flexion of the wrist 
limited about forty-five degrees, extension about forty- 
five degrees; supination about one-half of her normal 
range, and pronation within normal limits. The x-ray 

’ 
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taken by Dr. Field was introduced in evidence and forms 
a part of the record. He was of the opinion that ‘claim- 
ant had suffered a permanent loss of the use of her right 
hand.. I 

The testimony was heard by Commissioner John I;. 
East, Jr., who recommends an award of fifty per cent 
permanent loss of use of claimant’s right hand. The 
Commissioner ’6 recommendation is fully supported by 
the evidence and the x-ray. Claimant, therefore, is en- 
titled to an award for fifty per cent permanent loss of 
useof her right hand, or $18.00 per week for a period of 
eighty-five weeks, a total of $1,530.00. F r o g  this amount 
must be deducted the over-payment on account of tem- 
porary total disability of $73.50, leaving a balance due 
claimant of $1,456.50. 

A. M. Rothbart Court Reporting Service is entitled 
to payment of $25.50 for reporting the testimony at  the 
hearing. 

An award is therefore entered in the total sum of 
$1,482.00, payable as follows : 

‘ 

- 

a )  
forthwith. 

b)  
c )  

the sum of $25.50 to A. M. Rothbart Court Reporting Service, 

the sum of $529.71 to claimant, forthwith. 
the sum of $926.79 to claimant in  weekly installments, begin- 

ning on the 12th day of September, A. D. 1946, at the rate of $18.00 per 
week for a period of fifty-one weeks, with a n  additional final payment 
of $8.79. 

. This award is subject to the approval of the Gov- 
ernor as provided in Section 3 of “An Act concerning 
the payment of compensation awards to State em- 
ployees. )’ 
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(No. 3957-Claimant awarded $68.09.) 

THE TEXAS COMPANY, A DELAWARE CORPORATION, Claimant, vs. 
STATE OF ILLIKOIS, Respondent. 
Opznion filed September 12, 1946. 

HAROOLD K. NORTON and EDWARD R. CULLEN, Chicago, 
Illiiiois, attorneys for claimant. 

GEORGE' F. BARRETT, Attorney General, for respond- 
ent; C. ARTHUR NEBEL, Assistant Attorney General, of 
counsel. 

SuPPmcs-lapse of approprzation out of whach could be pazd-before 
presentment of ball-saflcient unexpended balance in appropriation- 
when award f o r  value naay be, mode. Where it clearly appears that  
claimant furnished supplies or rendered services to the State, for which 
an appropriation existed out of which payment could have been made 
therefor, a n  award may be made for reimbursement or payment for 
said supplies or services where such appropriation lapsed ' before pay- 
ment was made for same, and sufficient unexpended balance therefor 
remains therein, on claim filed in  reasonable time. 

DAMRON, J. 
The claimant is a foreign corporation duly author- 

ized to  engage in business in this State. An award in 
the amount of $68.09 is sought for goods sold and de- 
livered to the respondent by the claimant. 

The record consists of the complaint, bill of particu- 
lars, report of the Division of Highways, and the waiver, 
statement, brief, and argument by the claimant and re- 
spondent. 

The record discloses that the' claimant, through its 
agents, furnished the respondent with gasoline, kerosene, 
liquid fuels, oils, and lubricants. 

The report of the Division of Highways ac- 
kijowledges that the claimant, through its several agen- 
cies, made 22 deliveries of products for which it has not 
loccii paid. The Division of Highways, of the Depart- 

? 
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ment of Publie Works and Buildings, made 17 purchases ; 
the Division of State Police, of the Department of Public 
Safety, made 3 purchases ; the Division of Waterwiys, of 
the Department of Public Works and Buildings, made 1 
purchase, and the Department of Conservatioii' made 1 
purchase, -as set out in claimant's bill of particulars 
attached to said complaint and made a part .thereof. 

The report further shows that each department or 
division, above referred to, has confirmed that the pur- 
chases assigned to it, as shown on said bill of particulars, 
were made ; the material used in department or division 
equipment; that the amouiits of the charges are correct : 
that the volume of material is correct ; and as of June 30, 
1945, appropriations were in existence and funds avail- 
able in them for  the payment of said materials had the 
invoices covering them been presented fo r  payment 
within the allotted time. 

The court finds from the record that the above named 
clai'mant furnished supplies for the respondent, the pur- 
chase of which was properly and duly authorized ; claim- 
ant submitted its invoices to the respondent within a . 
reasonable time and has not received payment ; such non- 
payment is due to no fault on the part of the claimaiit; 
when the charges were incurred there remained a suffi- 
cient unexpended 'balance in the appropriation from 
which payments could have been made. Claimant is there- 
fore entitl-ed to  this aTt7ard. Phillips Petroleum Company 
vs. State, 14 C. C. R. 44. 

An award is therefore entered in favor of the claim- 
ant in the sum of Sixty-Eight Dollars and Nine Cents 
( $68.09 )-. 

. 
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(No. 3412-Claim denied.) . 

RAYMOND RUDDY, Claimant, .vs. STATE OF ILLINOIS, Respondent. 

Opanaon pled November 12, 1946. 

M. W. STEFANICH, attorney for claimant. 
GEORGE F. BARRETT, Attorney General; C. ARTHUR 

NEBEL, Assistant Attorney General, of counsel for re- 
spondent. 

WORKMEN’S C O M P E K S A T I O K  AcT-bzmleit of proof in claims under-is 
on claimunt-when evzdeitce insuficient to szistaan claam for compensa- 
tion zinder. The general-rule of law is that the burden of proof is upon 
the claimant to prove his case by a preponderance or greater weight of 
the evidence and where the only evidence in support of claim for tem- 
porary total disability is the unsupported testimony of the claimant- 
it is insufficient to justify a n  award. 

SAME-sanae-same. No award can be made for compensation under 
the Workmen’s Compensation Act where the same is based upon im- 
agination, speculation or conjecture or upon a choice between two views 
equally compatible with the evidence;-it must arise out of facts estab- 
lished by a preponderance of the evidence. 

DAMRON, J. 
This claimant seeks an award for temporary total 

compensation from July 1, 1939 to October 30, 1940 in 
the sum of $2,188.00 plus $55.50 alleged to have been 
expended by claimant f o r  trips to Chicago, Illinois for . 
medical att entioii and for medicinal purchases. 

Claimant testified that, while employed as a guard 
. at the PQntiac Branch of the Illinois State Penitentiary, 

on March 25, 1939 he slipped on the floor of the barn at  
said institution causing him- to fall with griat  force and 
thereafter developed a. hernia. That he immediately re- 
ported the injury to Doctor Otis H. Law who was a t  that 
time employed by the respondent at the Pontiac Branch 
of the Illinois State Penitentiary, and that on the 31st 
day of March 1939, an operation was performed by the 
staff physician a t  the prison hospital. Claimant re- 
mained therein for approximately four weeks. 

. 

I 
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Claimant further testified that he returned to his 
work on May 27, 1939 but suffered intense pain from 
March 25, until July 23, 1939. He testified that he snf- 
fered a recurrent traumatic rupture soon after the 
original operation and that on April 29, 1940 he again 
submitted to an operation which was performed by Doc- 
tor  J. D. Scouller at the St. James Hospital in Pontiac, 
Illinois ; that he made a satisfactory recovery following 
said operation and returned to work f o r  the respondent 
on October 30, 1940 at the Joliet Branch of the Illinois 
State Penitentiary. The departmental report, which is 
prima facie evidence, shows that claimant was first em- 
ployed on April 7, 1936, as a guard a t  the Illinois State 
Penitentiary. That he filed an application for a transfer 
to the Pontiac Institution and reported there f o r  duty on 
July 1,1936, and submitted his resignation a t  that branch 
July 31, 1939. 

The record in this case is very unsatisfactory, and 
me are unable, upon a careful consideration thereof, to 
say with certainty whether or not this claimant was 
actually disabled for any period of time from his employ- 
ment as a result of the alleged injury except about four 
weeks following the first operation in which he received 
salary. 

Liability under the Workmen’s Compensation Act 
cannot rest upon imagination, speculation or conjecture 
or upon a- cAoice between two views equally compatible 
with the evidence but such liability must arise out of the 
facts established by a preponderance of the evidence. 

The general rule of law that the burden of proof- is 
upon the plaintiff to prove his case by a preponderance 
o r  greater weight of the evidence, is applicable to  claims 
under the Act, and where the only evidence in support of 
claim f o r  temporary total disability is the unsupported 
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testimony of claimant the evidence is insufficient to jus- 
tify award therefor. 

Claimant has not sustained his burden of proving 
his right to  temporary total compensation. An award 
in this ease if allowed to  the claimant, would have to be 
based not upon the facts contained in the record but it 
necessarily would have to be upon conjecture. 

This claim for temporary total compensation must 
be denied. 

(No, 3462-Claim denied.) 

LUTHER F. COBB, et al. Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed N,ovember 12, 1946. 

Petition of claimant f o r  rehearing denied January 14, 1947. 

SHARL BASS, and JACK,'L. SACHS, for claimant. 

GEORGE F. BARRETT, Attorney General and WILLIAM 

L. MORGAN, Assistant Attorney General of counsel, for 
respondent. 

WORKMEN'S COMPENSATION ACT-When evidence insufiicient to prove 
that there was causal connection between the  typhoid fever  contracted 
by claimant and subsequently cured and death of employee--cl&m f o r  
compensation must be denied. Where deceased employee had con- 
tracted typhoid fever, while working as a n  attendant at hospital and 
was later discharged as  cured and thereafter was treated for diabetes - 

and subsequently died of' that sickness-there is insufficient evidence 
to prove a causal connection between the 'accidental injury of typhoia 
fever and death of decedent-to justify a n  award for compensation 
therefor. 

SAME-Evidence-when opinion of physician based wholly on  hos- 
pital report and not  upon observation or  .examination of patient-inr 
suficient t o  sustain claim. Where physician testifying. on behalf of 
claimant bases his opinion wholly on hospital report, without ever 
having seen the patient alive, and his admission that typhoid fever is  
no cause for diabetes-his testimony is held to be insufficient to prove 
that death resulted from accidental injuries arising out of and in the 
course of decedent's employment. 

- 
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SAME-bllrden of proof in claanas under-is on claimant. It is  the 
duty of this court to weigh and consider the evidence and if it is found 
the evidence fails to support the averments i n  the complaint, the court 
must deny the claim. Liability under the Act cannot rest upon imagi- 
nation, speculation or conjecture, or on a choice between two views 
equally compatible with the evidence, but must be based upon facts 
established by a preponderance of the evidence. Berry vs. Industrial 
Commission, 335, Ill. 374. 

DAMRON, J. 
This complaint was filed on February 23, 1940 by 

Cloteel Cobb for an award under the Compensation Act. 
The complaint alleges that on the 19th day of Au- 

gust 1939, Cloteel Cobb was employed as an attendant at  
the Manteno State Hospital and on that date contracted 
typhoid fever during the course of her employment in 
said institution ; that medical, surgiscal and hospital treat- 
ments were partially furnished by the respondent; that 
the earnings of said employee during the year preceding 
her alleged injury was $649.20 plus room and board; 
that during the time of her temporary disability the re- 
spondent paid her full salary. Claim is made herein for 
$22.00 a week for complete and permanent disability, 
including pension for life as provided in Paragraph’(e) 
of Section 8 of the Workman’s Compensation Act; that 
said claimant at  the time of the alleged injury was 40 
years of age and that she was the mother of four children 
under the age of 16 years. 

On September 15, 1944, a suggestion of death of the 
above claimant was filed in this Court showing that she 
had died on March 25, 1943. Leave was given to substi- 
tute Luther E’. Cobb, as husband of the claimant and as 
father of Maxine Cobb, Billy Cobb, Doris Cobb and 
Harvey Cobb, minor children of Cloteel Cobb and Luther 
F. Cobb. The record consists of the following: 

Complaint, stipulation, order to show cause, sugges- 
tion of death of claimant and motion to  substitute hus- 
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band, Luther F. Cobb, et al, stipulation for continuance 
of rule to show cause, order to show cause dated Novem- 
ber 13, 1945, motion of claimant to vacate, order of dis-. 
missal and to reinstate, tra6script of evidence, waiver 
of claimant’s brief and argument, medical report, waiver 
of brief and argument of respondent, letter from Dr. 
Edward ROSS, commissioner’s report of findings, copy of 
death certificate, statement for services rendered by A. 
M. Rothbart for taking and transcribing testimony. 

The evidence in support of this claim was filed in 
this Court on May 27, 1946 consisting of the testimony 
of Luther F. Cobb, the present claimant, and Doctor 
Alfred J. Mitchell. The ’death certificate and hospital 
record of the Manteno State Hospital were introduced in 
evidence on behalf of the respondent. 

~ The hospital record discloses that the said Cloteel 
Cobb was admitted to  the medical hospital at the Man- 
ten0 institution on August 19,1939 under the care of staff 
physician, Doctor Spinka, and there remained until Octo- 
ber 28, 1939. The hospital record further discloses that 
patient was given daily treatments of insulin throughout 
the period of her hospitalization, and discloses that the 
stools were negative as to typhoid fever 011 October 13, 
1939, again on October 17, 1939 and on October 21, 1939 ; 
that this patient was discharged-from further treatment 
for typhoid fever on October 28, 1939; that on her dis- 
charge a diabetic diet was ordered for her and insulin 
treatments of 10-5-10 were recommended by Doctor 
Spinka and he also ordered her to bring a specimen of 
her urine to the laboratory daily f o r  examination as to  
sugar content. 

The evidence discloses that after her discharge from 
the hospital on October 28,1939 she returned to  her,home 
and there remained until her death on March 25, 1943. 

I 

’ 
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A death certificate filed in this case gives the im- 
mediate cause of death as cardiac failure due to diabetic 
coma due to diabetes and further that this disease was in 
no way related to the occupation of the deceased, said 
death certificate being signed by Doctor Fred L. Darnell, 
Momence, Illinois, who was not called as a witness on 
behalf of claimant o r  respondent. 

A physician was called on behalf of claimant who 
gave an opinion based on a hypothetical question that 
there was a direct causal relationship between the on-set 
of the typhoid fever and the subsequent condition of ill 
being of the hypothetic individual, and the relationship 
between the antecedent diabetes and the cause of death of 
the hypo the tic person. 

On cross examination he admitted he had based this 
opinion wholly on the hospital report filed in this cause 
and that he had never seen claimant’s intestate during 
her lifetime. He readily admitted, however, that typhoid 
fever is no cause f o r  diabetes and that the diabetes suf- 
fered by Mrs. Cobb anteceded the attack of typhoid. 

The evidence in this case taken as a whole conclusive- 
ly shows that claimant’s intestate suffered an attack of 
typhoid fever on August 19, 1939 during the course of 
her employment by the respondent but recovered fully 
from this attack. That’prior to said onslaught she was 
the victim of diabetes and ran the usual course of a 
diabetic from which she died March 25, 1943. 

In Elliott vs. State, C. C. R. 14, page 227, this Court 
said. “It is the duty of this court to weigh and consider 
the evidence in the record and if it is found that the 
evidence.fails to  support the averments in the complaint, 
the court must deny the claim. Liability under the Com- 
pensation Act can not rest upon imagination, speculation, 
or  conjecture, or on a choice between two views equally 

‘ 
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‘compatible with the evidence, but must be based upon 
facts established by a preponderance of the evidence. 
Berry vs. Imlustrial Conzrnissiom, 335 111. 374. Awards - 
for compensation can not be based upon possibilities or 
probabilities, but must be based upon evidence the pre- 
ponderance of which shows that claimant has incurred a 
disability arising out .of and in the course of his employ- 
ment, Stmdard Oil Cowzpaqzy vs. Industrid Com-nmis- 
siom, 322 111. 524; Weimer vs. State, 12 C. C. R. 244.” 

Claimant having received full salary from the re-’ 
spondent during her hospitalization period the claim 

. under the complaint f o r  temporary total disability must 
be denied for the reason that she was over paid f o r  non- 
productive work ; her claim for complete and permanent 
disability from the 19th day of August 1939 to  the 25th 
day of March 1943 must be denied for lack of proper 
proof and likewise the claim of the present claimant 
under the provisions of Section 7 (a) of the Workman’s 
Compensation Act for the death of Cloteel Cobb, his 
wife, must be denied for lack of proper proof. 

Awards as prayed in the complaint as amended are 
denied. 

A. M. Rothbart, court reporting service was em- . 
ployed to take and transcribe the testimony in the above . 
entitled cause and rendered services in that behalf on 
February 18th. and May 2nd, 1946. 

The charges fo r  these services are $29.40 and we find 
that that is fair, reasonable and customary charges fo r  
such services. 

An award is therefore entered in favor of A. M. 
Rothbart, court reporting services, Chicago, Illinois in 
the sum of $29.40. 
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(No. 3662-Claim denied.) 

CHARLES 177. DUTTON, Claimant, ws. STATE OF ILLINOIS, 

Opinion filed November 12, 1946. 

, Respondent. 

HAROLD TUNNELL, for claimant. 

GEORGE F. BARRETT, Attorney .General, M. F. MILNE 
and C. ARTHUR NEBEL, Assistant Attorneys General of 
counsel, for respondei!t. 

W A B  VETERAN'S GRAVES ADMINISTRATIOX-'PTOViSiOnS Of Acts Cl-eating 
the same-and appropriations made by GeAeral Assembly i n  pursuance 
thereof-controlling. The provisions of paragraph 59 (a)  Chapter 2 1 .  
of Illinois .Revised Statutes 1939 authorized the erection of head stones 
at the graves of soldiers and sailors of the United States and the appro- 
priations by the General Assembly in pursuance,thereof included a sum- 
of money for transpdrtation and setting of stones. Neither the Act nor 
the appropriation provided for the employment or compensation of 
anyone to rese t  any stones previously placed on said graves. Conse- 
quently a claim for work'done in re-setting other stones which were 
already .in place or for placing "collars" around certain stones which 
had previously been set-must be denied. 

SAMwkoctr ine of 'implied contract .to pay for services ren,dered- 
not applicable to State. While it is tr'ue that  when one furnishes ma- 
terial or labor for another, and there are no circumstances showing a 
different intent on the part of the parties to the transaction, the law 
will raise an implied contract that the recipient of the labor or ma- 
terials will pay the fair and reasonable value of the same, this doctrine 
is not applicable to a sovereign state; the respondent herein. 

PRINCIPAL AND AGEXT-4UthOl"it~ of agent o f  S t a t e - o n e  dealing with. 
bound' to know extent of. One dealing with an officer or agent of the 
State is bound ;to ascertain the extent of authority .of said officer or 
agent to bind the State, and where such authority is conferred solely 
by and under express statutory power, does so with notice of limitations 
thereof and therein. - 

. 

DAMRON, J. 
I n  1939 General John G. Garrity was superintendent 

of the Department of Veterans Grave Registration of the 
State of Illinois. During that year he employed the 
claimant, Charles W. Dutton, to erect government 'issue 
head stones of war veterans in cemeteries in certain 
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counties of this State. This employment of the claimafit 
was authorized under Chapter 21, Paragraph 59a, Illi- 
nois Revised Statutes 1939, which provided for the erec- 
tion of head stones at the graves of soldiers and sailors 
of the Army of the United States. Appropriation6 by 
the 61st General Assembly to  the bureau of War Vet- 
eran’s Graves Administration included the sum of 
$20,000 “for transportation and setting of stones. ” 

The record discloses that this claimant performed 
services for General Garrity and he claims he re-set and 
repaired. a number of head stones at the graves of vet- 
erans which during the lifetime of General Garrity was 
paid through the office of the Adjutant General. 

On August 10, 1940, General Garrity died, therebj- 
creating a vacancy in the office of Adjutant General. The 
record discloses that the claimant, however, continued to 
re-set stones thereafter and with one exception all the 
work done by this claimant was re-setting old stones. 

He makes a claim for this work fo r  $471.80. 
This Court has heretofore held that where one ren- 

ders services to  the State, on the order of one authorized 
to  contract for same, and submits a bill in the correct 
amount within a reasonable time, and due to  no fault or  
negligence on his part, same is not approved and vouch- 
ered for payment bef oi-e lapse of appl-opiiatioia from 
which it is payable, an award may be made f o r  the value 
thereof where a t  the time same was furnished there was 
sufficient. funds remaining therein to pay same. Sheppley 
vs. State, 14 C. C. R. 204; Catrholic Bishop of Chicago, et  
a1 vs. State, 12  C. C. R. 440; Rock Island Sand and Gravel 
Company, 8 C. C. R. 165; Oak Park Hospital Incol-go- 
rated vs. State, 11 C. C.  R. 219. 

The authority of this Court to  paj7 a claim such as 
this must come from the General Assembly. Without a 

\ 

- 



specific appropriation for the payment of services such 
as was rendered by this claimant this Court is without 
jurisdiction. An appropriation for the services rendered 
is a condition precedent to an award. 

Here it must be noted that the appropriation of the 
Glst General Assembly to  the bureau of War Veterans 
Graves Administratioii was for transportation and set- 
ting of head stones only. There was no appropriation 
made to  the bureau to  pay for work of re-setting other 
stones TGhich were already in place o r  f o r  placing “col- 
lars” around certain stones which had previously been 

The claimant admits that he was never an employee 
of the State and while it is true h e  might be designated 
an independent contractor yet it is also true that General 
Garrity did not have the statutory authority to employ 
this claimant to do anything other than the setting of 
new stones. He had no legal right to employ anyone to  
maintain, repair or re-set stones which had been placed 
at the heads of veterans graves under the authority of 
the General Assembly. 
* Claimant, while admitting he was not an employee of 
the respondent, nevertheless says that when one fur- 
‘nishes material o r  labor f o r  another, unless there are 
circumstances showing a different intention on the part 
of the parties in the transaction, the law will raise an 
implied contract that the recipient of labor or materials 
will pay the fair, reasonable value of the same. 

We agree that doctrine has been upheld in the cases 
cited by the claimant, but here we find the respondent is 
a sovereign State and this doctrine does not apply. 

F o r  the reasons assigned this claim must be denied. 
Award denied. 

- 

. set. 

. 

- 
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(No. 3788-Claimant awarded $7,000.00.) 

J. ROY BROWNING, AS TRUSTEE FOR THE ESTATES OF THE BURTON 
COAL COMPANY, THE SEYMOUR COAL COMPANY AND THE FREE- 
MAN ‘COAL MINING COMPANY, Claimant, vus. STATE 07 ILLINOIS, 
Respondent. , 

Opinion filed November 12, 19-46: . 
JACOB B. COURSHON, for claimant. 

GEORGE F. BARRETT, Kttorney General, fo r  respond- 
ent; WILLIAM L. MORGAN and WILLIAM C. WINES, Assist- 
ant Attorneys General, of counsel. 

ILLINOIS INDUSTRIAL COMMISSION-WORKMEN’S COMPENSATION ACT- 

Agreement entered into by claimant with Illinois Industrial Commis- 
sion-whereby certain snms of money were deposited wi th  said Com- 
mission in order t o  qualify claimant as self-insurers, as provided in  the 
Worlcmen’s Compensation- Act-money so deposited subsequenfily em- 
bezzled by the Chief Xecurity Examiner o f  said Commission-claimant 
instirad with responsible. company-when award for refulLd of afore- 
said deposit justified. ,Where it appears that claimant, in order to be 
able to do business i n  this State, entered into an agreement with the 
Illinois Industrial Commission, as authorized under the Workmen’s 
Compensation Act, whereby he deposited certain sums of money with 
the said Commission in order to qualify as a self-insurer, under the 
said Act, and claimant subsequently insured with a responsible‘ insur- 
ance company, an award for refund of the deposit money is justified .and 
proper. 

SAME-Coiztrads-Illinois Id t i s t r ia l  Coinmission has authority to 
enter into contracts with those desiring to become self-inszirers-2inder 
the provisions of the Workmen’s Compensation Act. 

SAME-Contracts-when pr-oviszons of contract controlling. Where 
an employee of the Illinois Industrial Commission embezzles funds 
deposited with him in his official capacity, the State is bound to make 
good the loss. Any party, includingJhe State, desiring to limit his lia- 
bility under a contract in the event of contingencies, must make pro- 
visions therefor in said contract. 

DAMRON, J. 
J. Roy Browning, as trustee for the estates of the 

Burton Coal Company, the Seymour Coal Company and 
. the Freeman Coal Mining Company, files this claim, seek- 

ing an award of $7,000.00. 
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. The facts are not in dispute. 
. I n  the month of December, 1935, a contract was en- 

tered into by and between the above named Seymour 
Coal Company and Freeman Coal Company, of Cliicago, 
Illinois, and the Industrial Commission of the State of 
Illinois, in order to qualify these companies as self- 
insurers under the provisions of the Workmen’s Com- 
pensation Act of the State of Illinois, said agreement, 
marked Exhibit B, being in words and figures as follows : 

THIS AGREEMENT WITNESSETH: 

That the undersigned, the SEYaiouR COAL COMPANY and FREEMAN 

COAL MINING COMPANY of Chicago, Illinois, has on the date hereof, 
deposited with the undersigned, Industrial Commission of State of Illi- 
nois, the following: 

Seymour Coal Company.. .................................... $2,000.00 
Freeman Coal Mining Company.. ............................ 2,000.00 

$4,000.00 

, 

The said mining companies a re  each to pay to the said Industrial 
Commission the sum of $375.00 each month to be held by said Com- 
mission until the aggregate amount reaches the sum of $5,000 for each 
of said mines when a new escrow agreement is to be executed making 
some banking institution the escrowee under a n  agreement similar to 
this said agreement (said monthly payments to be made on the first 
Monday of each month commencing January, 1936.) 

It is agreed by and between the parties hereto that the said moneys 
shall be held by the said Industrial Commission as a guarantee for the 
payment of any judgments entered against the said Seymour Coal Com- 
pany and Freeman Coal Mining Company for the payment of any sums 
found by process of law to be due to the employees of the said Seymour 
Coal Company and Freeman Coal Mining Company under a law of the 
State of Illinois, known as the Workmen’s Compensation Law, approved 
June 28, 1913, and in force July 1, 1913, and that  the said moneys shall 
be held until released and surrendered to the said Seymour Coal Com- 
pany and Freeman Coal Mining Company i n  accordance with the fur- 
ther terms of this Agreement. 

It is further agreed between the parties that the said moneys shall 
be surrendered to the said Seymour Coal Company and Freeman Coal 
Mining Company upon the presentation to the undersigned, the Indus- 
trial Commission, of a certificate or statement signed by the Industrial 
Commission of Illinois, and the said Seymour Coal Company and Free- 

. 



69 

man Coal Mining Company that no payments are due and unpaid from 
the said Seymour Coal Compapy and Freeman Coal Mining Company 
to its employees or others under the Compensation Law. 

It is further understood and agreed by and between the parties that 
the interest from these moneys.shal1 be surrendered to the Seymour 
Coal Company and the Freeman Coal Mining Company as  it  becomes 
due. 

SIGNED AND SEALED at Chicago, Illinois, this. .......... day of De- 
cember, A. D. 1935. 

ILLINOIS INDUSTRIAL COM- SEYMOUR COAL COMPANY, 
MISSION, By (FRED A. BURTON) 

By (L. J. O’COKNELL) Partner 
Chief Seczwity Examiner FREEMAN COAL MINING COM- 

PANY, 
By (FRED A. BURTON) 

Presadent 

Pursuant to said agreement, the Burton Coal Com- 
pany, for and on behalf of the Seymour Coal Company 
and the Freeman Coal Mining Company, deposited with 
the Industrial Commission, the following amounts of 
money : 
December 2, 1935 ............................................ $2,000.00 

January 2, 1935. ............................................ 750.00 
February 1, 1936 ............................................ 750.00 
April 6, 1936 ................................................ 750.00 
May 11, 1936. ............................................... 750.00 

December 2, 1935 ............ -:. ............................... 2;OOO.OO 

. Total .................................................. $7,000.00 

The above deposits were made by check, payable to 
the Industrial Commission of the State of Illinois, and 
were deposited to the credit of the Industrial Commis- 
sion, by one L. J. O’Connell, its chief security examiner, 
in the Centennial Illinois National Bank and Trust Com- 
pany of Chicago. 

Thereafter, there was issued a certificate or  notice 
of approval, by the Industrial Commission, certifying 
that the above named coal companies were self-insurers, 
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under Section 26 of the Workmen’s Compensation Act, 
and had complied with all of the terms and provisions 
set up in said act. 

On November 7 ,  1938, in the District Court of the 
United States for the Northern District of Illinois, East- 
ern Division, in consolidated causes No. 69296, entitled 
“In  the Matter of the Burton Coal Company, a corpora- 
tion, debtor, Seymour Coal Company, a corporation, 
debtor, Freeman Coal Mining Company, a corporation, 
debtor,” the above claimant, J. Roy Browning, was ap- 
pointed trustee and the exclusive possession and control 
of all of the above named property, assets and business 
of said companies, wherever located, were entrusted to  
the said J. Roy Browning, as such trustee, the order of 
said appointment being attached to the complaint and 
marked Exkbit  A, and made a part thereof. 

On or about April 22, 1939, pursuant to the Statute 
of the State of Illinois, the said Seymour Coal Company 
and Freeman Coal Company elected to insure their entire 
liability to pay any judgments entered against them, or 
either of them, for the payment of any sums found due 
to the employees or their dependents under the Illinois 
Workmen’s Compensation Act, by purchasing policies 
of insurance with the Bituminous Casualty Company of 
Rock Island, Illinois, which said policies of insurance 
undertook to cover all of the employees .and the entire 
compensation liability of both coal companies and from 
that date until the filing of this complaint, said poli’cies 
of insurance have been in full force and effect. The COM- 

plaint states, and it is not denied by the respondent, that 
from the time of the deposit of money with the Industrial 
Commission, as aforesaid, until the issuance of the poli- 
cies of insurance with the said Bituminous Casualty 
Company, many awards or judgments were made and 
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entered against said Seymour Coal Company and Free- 
man Coal Company, in favor of sundry of their em- 
ployees, and each and every of such awards or, judgments 
were duly o r  promptly paid, so tha t  at no time were any 
of the funds heretofore deposited with the Industrial 
Commission ever resorted to ; the complaint further 
states that there does not now exist any judgments 
against said companies, or either of them, entered in 
compliance with the provisions of said Workmen’s Com- 
pensation Act, that remain unpaid, or in default, and it 
is further alleged, in said cornplaint, and is not denied 
by the respondent, that there has not been and is not 
now, any further need, necessity or requirement by law, 
or otherwise, that the monies deposited under and pur- 
suan t to  the cqntract, above.set. forth, be held by said 
Industrial Commission, and that the trustee of and for 
the estate of said companies, is k i t l e d  to the return of 
said’funcls, together with all interest due thereon, as 
provided in said written contract. 

Attached to said complaint, and made a part thereof, 
is a written demand, marked Exhibit C, dated February 
15, 1943, addressed to Alfred J. Borah, Chairman of the 
Industrial Commission of the State of Illinois, 205 West 
Wacker Drive, Chicago, Illinois, making formal demand 
on the Industrial Commission for the return of the sum 
of $7,000.00, heretofore deposited with the Industrial 
Commission, as aforesaid, under the terns  of the written 
contract‘ entered into, as aforesaid. This exhibit shows 
that the claimant had made, prior thereto, repeated de- 
mands upon the Industrial Commission for the return of 
the money deposited with it, as aforesaid, but that said 
Industrial Commission failed and refused to return said 
money or  any part thereof. 

- 

. 

The question to be decided in this case is whether or 



not the State of Illinois is liable to the claimant for  the 
return of the sum of $7,000.00, heretofore deposited with 
said Commission, as above set forth. 

The respondent urges many reasons why the claim 
should be denied. It concedes that the funds heretofore 
deposited by the claimant are not on hand and states 
that the funds have been dissipated without the consent 
of -the claimant. It concedes also that the companies 
c3’eposits of the funds, in question, were, in all respects, 
lawful, proper, and in accordance with law, and that no 
measure of diligence on claimant’s part could have pre- 
vented the loss which was sustained. 

The respondent admits that the chief security exam- 
iner, Lawrence J. 0 ’Connell, embezzled these funds de- 

. posited by this claimant with the Industrial Commission 
of‘ Illinois. 

The deposit of money represented by this claim was 
an involuntary transaction and was required by the  la^ 
of the State of Illinois, before the claimant could do 
business in this State. (Ill. Rev. Stat. 1941, Chap. 48, 
par, 172-26.) 

The respondent questions the authority of the Indus- 
trial Commission to enter into this cdntract. I t  has beeii 
held that the Industrial Commission is authorized by 
law to enter into a contract such as we find here. (Pinkey- 
to)zZ’s Nat.  Detective Ageiicy vs. Fidelity & Deposit Co., 
138 Fed. 2d. 469.) 

I n  that case the Court said: “Having held that the 
Commission had the authority (to receive and hold the 
bonds in trust), we thiiik there is little room to doubt 
but that O’Connell was acting in his official capacity. 
The record discloses in numerous mays that he mas held 
out to the public as agent and representative of the com- 
mission. ” 
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- It appears to the court that the contract entered into 
by the State, through its Industrial Commission, is one 
to  be upheld by this court. This was a contract which 
the.Industria1 Commission had a legal right to make and 
that the State is bound thereby. The Industrial Com- 
mission breached this contract. Under this contract, the 
employers (claimant herein) had a right to  believe that 
its deposit would be returned upon full compliance upon 
its part. The contract provided for the return of the 
deposit if the coal companies ceased doing business or 
substituted an insurance policy therefor. The claimant 
elected to furnish a policy. The policy mas accepted by 
the Commission. No judgments or  awards were outstand- 
ing against the deposit at  the time demand was made for  
the refund. 

We think it would be against public policy and we 
can not believe the legislature intended that an employer, 
when complying with See. 26 of the Act, deposited money 
o r  securities at  his peril. If a party including the state, 
desires to limit his liability thereunder in the event of 
contingencies, he must make provision therefor in said 
contract. 

At the time this claim was filed in this Court $here 
was pending in the District Court of the United States, 
for the Northern District of Illinois, Eastern Division, H 

cause of action, entitled Montgomery Ward & Co., Incor- 
porated, Plaintiff , vs. Fidelity and Deposit Company .of 
Maryland, a corporation, Defendant-Fidelity and De- 
posit Company of Maryland, a corgoration, Cross-com- 
plainant, vs. Montgomery Ward & Co., Incorporated, et 
al., Cross-Defendants, Civil Aletion No. 43C 1105. This 
claimant was made party Cross-Defendant to the Cross- 
complainant, in the nature of a bill of interpleader, which 
was filed in said cause by the Fidelity and Deposit Co. 



of M,aryland, Defendant and Cross-complainant, a i d  
summons was issued upon this Claimant as such Cross- 
defendant therein, and this Claimant was required by 
order of Court to file his answer therein. In  said answer 
this Claimant as Cross-defendant made claim against 
said Fidelity and Deposit Go. of Maryland as surety f o r  
Lawrence J. 0 ’Connell, an employee and chief security 
examiner of the Industrial Commission of the State of 
Illinois, basing said claim upon the alleged embezzlement 
by said Lawrence J. O’Connell, of funds amounting to  
the sum of $7,000.00 heretofore deposited with the Indus- 
trial Commission. The respondent, through its Attorney 
General in its brief filed November 21, 1945, contended 
that inasmuch as the cause of wtion above referred to 
was still pending in the United States District. Court, 
that the claimant had not exhausted his legal remedies 
before filing his claim in this Court and called this 
Court’s attention to our invariable rule that access may 
not be had to the Court of Claims until the claimant has 
exhausted all other means of relief. 

’ 

On October 18, 1946, a statement was filed by this 
claimant in this Court in reference to  the cause of action 
hereufore pending in the District Court of the United 
States, for the Northern Distrlct of Illinois, Eastern 
Division, Civil Action No. 43C 1105, showing that upon 
the petition of this claimant as Cross-defendant in said 
cause in said District Court, a summary hearing was had 
upon the claim of this claimant againsj the Fidelity & 
Deposit Co. of Maryland, resulting in an order entered 
in said cause on October 11, 1946, denying the right of 
recovery on the part of this claimant as Cross-defendant, 
and dismissing this claimant as Cross-defendant from 
said proceedings with prejudice. 

‘ A  certified copy of said decree being filed in the 

. 



Court of Claims, marked exhibit “ B ”  and made a part 
of this record. 

After careful consideration of the record in this case, 
we are convinced this claim should be allowed and the 
deposit, heretofore made to  the Industrial Commission, 
be refunded to  the claimant. 

An award is therefore entered in the sum of $7,000.00 
in favor of J. Roy Browning, as trustee of the Estates 
of the Burton Coal Company, the Seymour Coal Com- 
pany and the Freeman Coal Mining Company. 

(No. 3870-Claimant awardbd $1,190.02.) 

JOE BRANNON, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed November 12, 1946. 

RAY E. WESNER, fo r  claimant. 

GEORGE F. BARRETT, Attorney General; C. ARTH~JR 

0 
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NEBEL, Assistant Attorney General, fo r  respondent. 

WORKMEN’S COMPENSATION ACT-employee of Department of ‘Ptiblic 
Works and Builrltngs-within provisions of-where a n  award fo r  com- 
pensation f o r  temporary total disability .and permanent partial loss of 
zise of right foot is justified. Where an employee of the Department of 
Public Works and Buildings sustains accidental injuries, arising out 
of, and in t h e  ‘course of his employment, resulting in  temporary total 
disability and permanent partial loss of use of his right foot, a n  award 
may be made for compensation therefor in  accordance with the pro- 
visions of the Act, upon compliance by the employee with the terms 
thereof, and proper proof of claim for same.’ 

ECKERT, C. J. 
On November 18, 1943 claimant, Joe Brannon, was 

an employee of the respondent . in the Department of 
Public Works and Buildings. While working with a 
group of employees, on State Bond Issue Route Number 
1 in Lawrence County, Illinois, moving an air com- 
pressor, the rear wheel of the compressor rolled onto 
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. his right foot, fracturing the bones forming the arch of 
the foot. He was taken immediately to Dr. Tom Kirk- 
wood, at  Lawrenceville, Illinois, fo r  first aid, and was 
then transferred to the Palestine Clinic. 

Dr. Kirkwood reported to the respondent &at 
claimant had suffered a fracture or fracture dislocation 
at the joint between the tarsal bones and the first and 
second metatarsals of the right foot. Dr. J. A. Ikemire, 
in charge of the Palestine Clinic, after examination of 
claimant’s foot, reported to the respondent as follows : 

Fracture in the proximal Ya of the’second metatarsus. Fracture in 
the distal y3 of the third and fourth metatarsus. .Slight fragmentation 
of the lateral portion of th’e proximal head of the fifth metatarsus all 
on the right foot. Arranged foot in as near normal relations as possible 
and applied a loose fitting circular plaster cast to be changed as soon 
as swelling disappears. Permanent disability-a rather painful foot 
for sometime, but a useful foot. . 

0 

. .  Claimant remained under the care of Dr. Ikemire 
u k i l  Manch 7, 1944 when the doctor reported to respond- 
ent that claimant “should begin light work now”. At 
that’time Dr. Ikemire still was of the opinion that there 
would be no permanent disability. A month later, how- 
ever, he reported to the respondent that the permanent 
disability “should not be much, if any.” 

At the time of the accident claimant and respondent 
were operating under the provisions of tGe Workmen’s 
Compensation Act of this state, and notice of the accident 
and claim for compensation were made within the time 
provided by the act. The accident arose out of and in 
the course of the employment. 

’ 

- Claimant was first employed by the respondent on 
October 3, 1943, and a t  the time of his injury was earn- 
ing $1.00 per hour. Eight hours constituted a normal 
working day, and employees of the respandent engaged 
in the same capacity and at  the same rate as claimant 
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were employed less than 200 days a year. At the time 
of the accident claimant had no children under sixteen 
years of age dependent upon him for support. Claimant’s 
compensation rate is therefore $17.63 per week. 

Claimant was temporarily totally disabled from 
November 18, 1943 to March 7, 1944 and was paid com- 
pensation at the rate of $17.63 per week during that entire 
period, o r  the total sum of $277.05. Temporary com- 
pensation was terminated when claimant’s physician re- 
ported that claimant was ready to return to work. Claim 
f o r  further compensation for temporary disability must, 
therefore, be denied.. 

No claim is made for medical, hospital, or  surgical 
services since all such services were paid fo r  by the 
respondent. Claim, however, is made for total loss of 
use of claimant’s right foot. 

Claimant testified that his foot continues to  trouble 
him; that if he uses it for any length of time the instep 
becomes very sore and he experiences sharp pains ; that 
he is unable to use his foot steadily, and is unable to do 
the work which he did prior to the injury. 

Dr. Marjory Ikemire, called as a witness on behalf 
of claimant, testified that she had examined claimant’s 
right foot and found considerable permanent impairment 
of its use in any gainful occupation. She stated that the 
circulation of the right leg and foot showed definite im- 
pairment; that there was evidence of faulty weight 
bearing; that claimant’s right foot, and half way up his 
right leg to the knee, remain purple most of the time. 
Dr. Ikemire also testified that the X-rays, which were 
admitted in evidence, showed the tarsal bones in an 
abnormal position, and also sh6wed signs of osteo-porasis 
of the bones. 

From the record, and from personal observation of 

. 
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- the claimant, the court is of the opinion that claimant 
has suffered a 50% permanent loss-of use of his right 
foot. He is, therefore, entitled to  the sum of $17.63 per 
week, for a period of 67% weeks, or  the total sum of 
$1,190.02, all of which is acicrued and is payable forth- 
with. 

An award is therefore entered in favor of the claim- 
ant for the total sum of $1,190.02. 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of “An<Act concerning the 
payment of compensation awards to State employees. ” 

(No. 3 9 1 2 4 l a i m  denied.) 

CECIL E. STALLARD, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed November 12, 1946. 

. 

DONOVAN D. McCAR’rY, for claimant. 

GEORGE F. BARRETT, Attorney General, and C. 
ARTHUR NEBEL, Assistant Attorney General, for respond- 
ent. 

W O B K M E N ’ S  COMPENSATION ACT-CO‘llrt WithOtLt jurisdiction to hear 
claim under-where no claim made or application filed for compensation 
within t ime fixed in Section 24. Where no claim is made for compen- 
sation, nor any application filed for same, within time fixed in Section 
24 of Workmen’s Compensation Act, the court is without jurisdiction 
to proceed with hearing on application filed thereafter. 

SAME-same. Claim cannot be allowed on the basis of equity and 
good conscience. 

ECKERT, C. J. 
On May 9th, 1942 the respondent, through its De- 

partment of Public Safety, issued a 1936 Indian motor- 
cycle to the claimant, Cecil E. Stallard, State Highway 
Maintenance Policeman, to be used by him in the per- 
formance of his duties. The motorcycle was equipped 

, 
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with narrow tires, was hard riding, causing a constant 
jarring, and claimant soon began to suffer pains in his 
back. On August 3, 1942 he consulted Dr. Sheldon A. 
Jackson, of Olney, Illinois. A physical examination by 
Dr. Jackson at  that time was negative, but the doctor 
prescribed ’diathermic massage, strapped claimant’s 
back, prescribed a belt, and prescribed sodium salicylates 
and anadyne fo r  pain. It was Dr. Jackson’s opinion that 
the pain was caused by riding the motorcycle. 

Claimant continued these treatments under the care 
of Dr. Jackson until February 20, 1943, although Dr. 
Jackson testified that he advised an operation for the 
removal of an intervertebral disc in December of 1942. 
Claimant paid Dr. Jackson f o r  his services the total sum 
of $88.50. 

At the time claimant first consulted Dr. Jackson, he 
took the motorcycle to the State Highway Garage at 
Effingham, Illinois, and there learned that it had a broken 
spring in the seat. No other motorcycle was available for 
claimant’s use, and no parts were available for repair, 
so claimant continued to  ride the motorcycle regularly 
f o r  a month longer. 

The pain continued, and in the early part of 1943 
claimant reported his illness to his superior officers. In  
Julie, 1942, he consulted Mr. Harry Yde, then Chief of 
the Illinois State Police, a t  Springfield. As a result of 
that conference, claimant was examined by Dr. J. Albert 
Key, at Barnes Eospital, in St. Louis, Missouri, in the 
summer or early fall of 1942. Dr. Key advised claimant 
that he had a ruptured intervertebral disc, which neces- I 

sitated an operation, and which was probably caused by 
riding a motorcycle. 

superior officers, but received no instructions, other than 

’ 

Claimant reported the findings of Dr. Key to his , . 
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the advice of Capt. Trautsch, who told claimant that he 
should go ahead and have the operation, pay f o r  it him- 
self, and later present the bill to  the department. Capt. 
Trautsch also advised him that his pay would continue 
during the period of his surgery and convalescence. 
Claimant testified, “That was the general advice that I 
had in Springfield that day from Mr. Guy and Mr. 
Tr‘autsch,” and placed the conversation during the latter 
part of 1943. 

Claimant, however, continued to work, and continued 
to ride the motorcycle. The pain in his back did not 
lessen. Sometim‘e during 1944, he consulted an attorney, 
who advised him to have the operation performed. This 
was done, a t  Barnes Hospital, in St. Louis, on February 
23, 1945, and two intervertebral discs were removed. He 
was discharged from the hospital on March 15, 1945. 
The total cost of the operation, including hospital room, 
X-ray, laboratory, anesthesia, and drugs, amounted to 
$265.75, which claimant paid. He now seeks reimburse- 
ment from the respondent fo r  this payment and the pay- 
ment to Dr. Jackson, in the total sum of $354.25. 

Aside from the fact that it is questionable whether 
claimant has suffered an injury which is compensable 
under the Workmen’s Compensation Act, his claim can 
not be allowed because it was not filed in apt time. The 
claim was filed May lst, 1945, three years after claimant 
first rode the motorcycle in question, and almost two 
years after claimant was first advised of the necessity 
of an operation. Saction 24 of the Workmen’s Compensa- 
tion Act provides that no proceedings for compensation 
under the act shdl  be maintained unless application for 
compensation is filed within one year after the date of 
the accident. Section 10 of the Court ,of Claims Act, 

’ allowing claims against the State to  be filed within five 
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years after accrual, is inapplicable. Scott vs. State, 13 
C. C. R. 163. Furthermore, the claim can not be allowed 
on the basis of equity and good conscience. Crabtree vs. 
State, 7 C. C. R. 207. 

Considering the facts most favorably to  the claimant, 
to  comply with the act, this claim should have been filed 
within one year after the results of the examination of 
Dr. Key were made known to  him. 

The claim is, therefore, denied. 

(No. 3951-Claim denied.) 

CATHERINE BUCKLEY, Claimant, us. STATE OF ILLINOIS, 

Opinion filed November 12, 1946. 

, Respondent. 

GRANGER & BECKERS, Attorneys, for claimant. 

GEORGE F. BARRETT, Attorney General and WILLIAM 

L. MORGAN, Assistant Attorney General, of counsel, for 
respondent. 

WORKMEN’S CONPENSATION Am-burden of proof in claims iinder- 
is on claimant-when evidence insuficient t o  sustain claim f o r  compen- 
sation under. The general rule a t  law applicable to this case is that 
the burden of proof is upon the claimant to prove her case by a p r e  
ponderance or greater weight of the evidence and failure to so do bars 
an award. 

SAME-same-sante. No award can be made for compensation un- 
der the Workmen’s Compensation Act where the same is based upon 
imagination, speculation or conjecture or upon a choice between two 
views equally compatible with the evidence; i t  must be based pn facts 
established by a preponderance of the evidence. 

DAMRON, J. 
On the 17th day of August 1944, claimant was injured 

during the course of her employment at Kankakee ‘State 
Hospital. The injury was caused by claimant falling on 
the porch of the institution while attempting to  subdue 
a patient. 
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Her complaint alleges that she suffered a compound 
fracture of the left femur, injured her pelvic bone and 
hip joint which she claims has resulted in complete loss 
of use of her left leg. 

Under this complaint claimant seeks an award f o r  
permanent and t‘otal loss of use of her left leg and for 
temporary compensation during the period of her dis- 
ability as provided in Section 8, Paragraph (e) of the 
Act. 

All jurisdictional requirements having been stipu- 
lated, the only question for this Court to decide is the 
nature and extent of claimant’s injury. The testimony 
in this case was taken on the 9th day of July 1946 at  
which time claimant testified that she constantly suffered 
pain in her left limb and that at times it was so severe 
that it prevented her from sleeping at  night. After her 
recovery she reported to the institution for work but 
claims that employment was refused her due to her physi- 
cal condition caused by the injury. 

To support her complaint Doctor John J. Fahey, 
staff physician of the Illinois Research Hospital, Chi- 
cago, Illinois was called as a witness on her behalf. His 
evidence shows the [claimant was admitted to the Research 
Hospital on the 18th day of August 1944; and that he 
started attending her on August 24, 1944. He testified 
that she had a fracture of the neck of the left femur; 
that an open reduction was made at the site of the frac- 
ture ; that the neck and head of the bone was exposed and 
that a Smith-Peterson nail was used f o r  a fixation and 
the wound was then closed. After she was released from 
the Research Hospital he testified that he saw her in 
February 1946, examined her and found she had recov- 
ered and was able to  return to her work. He testified he 
again examined her on May 4, 1946 and at that time she 

, 
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did not complain to him of having any pain in her left 
leg and that it showed no evidence of swelling of the left 
limb. 

Doctor Abraham Simon, Assistant Superintendent, 
of the Kankakee State Hospital was called to testify on 
behalf of the respondent. He testified that he examined 
claimant the day after the injury and found she had 
fractured the neck of the left femur with some displace- 
ment; that he had her admitted to  the Illinois Research 
Hospital, Chicago, Illinois for operative procedure ; that 
X-rays were made of the injured limb a t  the site of the 
fracture, the last film being taken on December 31, 1945. 
That this film disclosed no particular atrophy of the 
bone and there was no indication of bone disturbance., 
When examined in reference to  the subjective symptoms 
testified to by claimant in reference to pain in her left 
leg he stated that in his opinion if claimant had recur- 
rence of pains it would be due to natural causes and not 
to the fracture. 

The departmental report, dated May 30, 1946 which 
is a part of this record shows that claimant sustainted a 
simple fracture of the neck of the left femur. That there 
were no injuries to the pelvic bone o r  the hip joint. It 
contains a portion of a letter received under date of Sep- 
tember 7, 1945 from the Department of Orthopedics, 
University of Illinois, stating that claimant's X-rays 
show complete union and that she was able to return to 
work at  the time she was released. 

Liability under the Workmen's Compensation Act 
cannot rest upon imagination, speculation or conjecture 
or upon a choice between two views equally compatible 
with the evidence, but such liability must arise out of the. 
facts established by a preponderance of the evidence. 
Inland Rubber Compa.iLy vs. Ilzd. Corn., 309 Ill. 43; Cry- 

' 

' 
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der vs. State, 12 C. C. R. 291; Cross vs. State,, 13 C. C. R. 
174. 
', The testimony of this claimant in reference to her 

alleged condition of ill being is not supported by the 
medical testimony and awards for injuries under the 
C,ompensation Act cannot be made on subjective symp- 
toms. 

The burden of proof is on @the'claimant to show by 
competent evidence that she has suffered permanent or 
partial disability and this she has failed to do. 

An award for permant partial disability is therefore 
denied. Likewise her claim for temporary total disability 
must be denied for the reason the respondent paid her 
.full salary during the time of her disability which far  
exceeded her compensation rate. 

'i 

Award denied. 
Isabelle Marcotte, court reporter of the County 

Court of Kankakee, Illinois was employed to take and 
translcribe the evidence in this cause and has made a 
charge therefor in the sum of $20.00. We find that this 
charge is fair, reasonable and customary in the county 
where it ;was made and find the reporter is entitled to'be 
reimbursed. 

An award is therefore entered in the sum of $20.00 
payable to Isabelle Marcotte, Court Reporter, County 
Court, Kankakee, Illinois. 

The court further finds that A. M. Rothbart, court 
reporting services was employed to take and transcribe 
certain evidence in this cause and that said court report- 
ing services has made acharge for $25.50 for such serv- 
ices. 

The Court finds that the amount of $25.50 is fair, 
reasonable and customary charges for services renaered 
and that this amount should be allowed. 

. 
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An award is therefore entered .in the sum of $25.50 
payable to A. M. Rothbart, court reporting services, Chi- 
cago, Illinois. 

This award’is subject to  the approval of the Gover- 
nor as provided in Section 3 of “An Act concerning the 
payment of compensation awards to State employees. ” 

(No. 3968-Claimant awarded $36.85.) 

STANDARD OIL COMPANY, A CORPORATION, Claimant, vs. STATE OF 
ILLINOIS, Respondent. 

Opznion filed November 12, :946. - 
H. E. SCHROEDER, Attorney, for claimant. 

GEORGE F. BARRETT,. Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, of counsel, for re- 
spondent. 

SummEs-lapse of appropriation out of  which could b 6  paid-before 
presentment of bill-suficient unexpended balance in appropriation- 
when  award for value m a y  be made. Where it  clearly appears that 
claimant furnished supplies or rendered services to the State, and an 
appropriation existed out of which payment could be made therefor, an 
award may be made for reimbursement or payment fpr said supplies 
or services where such appropriation lapsed before payment was made 
for same, and sufficient unexpended balance therefor remained therein, 
on claim filed i n  reasonable time. 

’ 

DAMRON, J. 
The above claimant is a corporation authorized to do 

business in this State. 
During the period from and including May 16, 1945 

to and including June 30, 1945 claimant sold and deliv- 
ered to  the Division of Highways, Bureau of Mainte- 
nance, District 7, at its instance and request certain oil 
products in the amount of $25.20; during the period from 
and including March 22, 1945 to and including June 24, 
1945 claimant sold and delivered to the Conservation 
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Department, General Office Division, District 16, at its 
instance and request certain oil products in the sum of 
$5.40; on March 9, 1945 claimant sold and delivered to , 
the Department of Public Works and Buildings, Division 
of Highways, Bureau of Maintenance, District 9, at  its 
instance and request certain oil products in the sum of 
50c; on March 12, 1945 claimant sold and delivered to 
the Department of Public Works and Buildings, Division 
of Waterways, Bureau of Maintenance, District of Lock- 
port, at its instance and request certain oil products in 
the sum of $4.85; on May 19, 1945 claimant sold and 
delivered to the Department of Mines and Minerals, Gen- 
eral Office Division, a t  its instance and request certain 
oil products in the sum of 90c, being a total of $36.85 all 
of which is more particularly described in claimant’s bill 
of particulars attached to  this complaint and made a 
part thereof. 

The report of the Division of Highways dated July 
1, 1946 shows that the dates of purchase, ticket numbers, 
points of purchase, the names of the State employees 
by whom the purchases were made and the volumes and 
costs of materials were checked by said Division and 
found to be correct. It further shows that appropria- 
tions for.the purchase of said oil products had been, duly 
made by the 63rd General Assembly from which these 
purchases would have been paid in regular course had 
the invoices been presented to the various Departments 
before the appropriation lapsed. 

An award is hereby entered in favor of the claimant, 
Standard Oil Company of Indiana, in the sum of $36.55. 

. 



' (No. 3970-Claimant awarded $1,748.80.) 

WADE HAMPTON, Claimant, us. STATE OF ILLINOIS, Respondent. 

Opinion filed November 12, 1946. 

A. L. YANTIS, fo r  claimant. 

GEORGE F. BARRETT, Attorney General; C. ARTHUR 

NEBEL, Assistant Attorney General, of counsel, f o r  re- 
spondent. 

WORKMEN'S COMP E N S A TI ON  ACT-when award may be made f o r  par- 
tial permanent loss of use of left arm. Where employee of State sustains 
accidental injuries, arising out of and in the course of his employment, 
resulting in  partial loss of use of his, left arm, an award may be made 
for compensation therefor in  accordance with the provisions of the Act, 
upon compliance by employee with the requirements thereof. 

Saiw-when refusal of injured employee t o  submit to major opera- 
tion tendered t o  ham by his employer, as not unreasonable, his claim f o r  
compensataon wall not be denaed. Where a n  aged employee, upon advice 
of a physician, refuses to  submit to a major operation tendered to him 
by his employer, on the ground that it  might prove to be more injurious 
than beneficial, because of the attending serious risk to the member, 
such refusal is  ,not unreasonable-and claim for compensation should 
not be denied. Florczak vs. Zndtrs. Corn.. 381 Ill. 120. 

DAMRON, J. 

On August 22, 1945 claimant, Wade Hampton, re- 
ceived an accidental injury while engaged in his employ- 
ment for the Division of Highways at o r  near Shelbyville, 
Illinois. He was employed by the Division on August 18, 
1945 as a common laborer at  a wage rate of 70c per hour. 
On August 22, 1945, he was one of a group employed in 
shoveling gravel from a railroad car at the Big Four 
Railroad unloading track in Shelbyville. About 4 :55 
P. M. this claimant, while climbing down the ladder built 
on the side of the railroad car, missed a step of the lad- 
der, he started to  fall, but held on to the ladder rungs 
with his hand. His weight and the force of the fall 
loosened his grip causing him to fall to the ground with 
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great force, dislocating his left shoulder and injuring his 
left arm. 

Claimant was given first aid medical treatment at 
the Hulick Clinic, Shelbyville, Illinois and allowed to  
return to his home on the date of the accident. The 
nature of his injury was found to be dislocation of the 
left shoulder with the edema surrounding the tissues. 

Doctor McHarry of the Clinic estimated the date of 
the disability to be about one month or longer in healing. 

On December 11, 1945, a representative of the Divi- 
dion of Highways called upon the claimant and finding 
that claimant’s shoulder movements were limited made 
the necessary arrangements for claimant to  receive such 
treatments as would be prescribed by Doctor J. Albert 
Key, Professor of Clinical Orthopedics, Washington 
University, St. Louis, Missouri. On December 17, 1945, 
claimant was examined by Doctor Key who made 
arrangements for claimant to  enter the Barnes Hospital 
on January 17, 1946 for a manipulation of the shoulder 
under anesthesia to break up adhesions which had formed 
following the injury. Upon being informed, the claimant 
declined to submit to this operation inasmuch as he had 
been advised that the operation, or manipulation under 
anesthesia would be very painful and that the net result 
thereafter would be problematical and could aggravate 
the condition of his left shoulder and arm. 

Upon the hearing before the Commissioner, Doctor 
E. M. Montgomery, a witness f o r  claimant, testified that 
in December 1945 he made a physical examination of the 
claimant and found limited motion in his left shoulder 
with atrophy of the deltoid muscle. That the patient had 
fair motion of the left arm, left to right, but was unable 
to raise the arm. That there was considerable weakness 
in the hand and forearm, due in the doctor’s opinion, to 

0 
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an injury of the nerve under the deltoid muscle. Some- 
time thereafter, Doctor Montgomery again examined the 
claimant, and at  that time found that the deltoid muscle 
of the left shoulder had become smaller and more 
atrophied; that he advised claimant to continue the dia- 
thermy treatments which he had been receiving and to 
continue manipulation of the injured shoulder. 

When questioned regarding the beneficial results, if 
any, of the proposed forced manipulation of the shoulder 
joint under anesthesia, -he testified that considering the 
condition of the shoulder, as he found it in December 
1945, and the fact that claimant was 71 years of age, such 
an operation was inadvisable. That such an operation, 
as  proposed, might prove to  be more injurious than bene- 
ficial. That mor‘e stiffening of the shoulder joint and 
greater loss of motion could develop as a result of more 
adhesions. This medical witness testified that claimant 
could raise his left arm only one-fourth of the distance 
that he normally should, as a result of the injuries, and 
that tliis condition was permanent. 

On cross-examination he testified that there ‘was 
some ankylosis present in claimant’s left shoulder joint 
caused by the adhesions from the periosteum. That the 
X-ray films introduced in the evidence as claimant’s ex- 
hibits 1 and 2, showed no arthritilc deposits present. 

In  Florcxak vs. Im.izl.s. Corn., 381 Ill. 120, the Court 
having before it a question concerning the refusal of an 
injured employee to submit to a major operation ten- 
dered to him by the employer and the effect the refusal 
would have upon his lcompensation payments, said ‘‘A 
majority of the Courts of review in other jurisdictions 
have adopted the rule that where the operation tendered 
is of a major character and attended with a serious risk 
to the member, an injured employee’s refusal to submit 

e 
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thereto is not unreasonable, and compensation should not 
be denied on that account. This rule is supported by the 
better ‘reasoning and is in accord with what this Court 
has declared the purpose of the Workmen’s Compensa- 
tion Act to  b,e and the remedies the legislature intended 
to cover. ” 

There is no medical evidence in this record which 
’ convinces us that the refused operation would have been 
beneficial to claimant or would have restored the func- 
tional loss of use of claimant’s left arm. 

From a consideration of this record, the Court finds 
that the claimant and respondent were on the 22nd day 
of August 1945, operating under the provisions of the 
Workmen’s Compensation Act; that on the last men- 
tioned date claimant received accidental injuries which 
arose‘ out of and in the course of the employment; that 
notice of said accident was given to said respondent and 
claim for compensation on account thereof was made on 
said respondent within the time required under the pro- 
visions of said Act; that earnings of employees in the 
same classification of this claimant for the year next 
preceding the injury were $1,120.00, and that the average 
weekly wage was $21.53. That the claimant at the time 
of the injury had n o  children under 16 years of age. 
That necessary first aid, medical and hospital services 
were provided ’by the respondent herein. 

The record ‘discloses that this claimant was unable 
to perform work from the date of the injury, August 22, 
1945, to the 2nd day of May 1946, totaling 36 weeks, for 
which he is entitled to be paid at his compensation rate 
of $12.92. This amounts to the sum of $465.12. The rec- 
ord further discloses that the respondent, through the 
Division of Highways, paid to this claimant the sum of 
$169.82 as temporary total disability which must be de- 

. 
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ducted from the above amount leaving a balance due 
claimant for temporary total disability the sum of 
$295.30, payable in a lump sum forthwith. 

Claimant is entitled to  have and receive from the 
respondent the sum of $12.92 per week f o r  a period of 
112% weeks, or the sum of $1,453.50, as provided in Sec- 
tion 8, Paragraph e of said Act, as amended, for the 
reason that the injury sustained caused a 50% permanent 
loss of use of the left arm of the claimant. 

Of this amount the sum of $358.07 has accrued and 
is payable in a lump sum forthwith. The remainder 
amounting to the sum of $1,095.43 is payable to claimant 
at a weekly compensation rate of $12.92 beginning 
November 19,1946, with one final payment of $10.15. 

An award is hereby entered in favor of claimant, 
Wade Hampton, in the sum of $1,748.80, payable as above 
indicated. 

This award is subject to  the approval of the Gover- 
nor as provided in Section 3 of “An Act concerning the 
payment of compensation awards to State employees. 7 7  

‘ (No. 3972-Claimant awarded $661.73.) 

NORTHWEST IGNITION &- RADIATOR SERVICE, A PARTNERSHIP.  
Claimant, ‘us. STATE OF ILLINOIS, Respondent. 

Opinaon $led November 12, 1946. 

’ EMIL M. CALIENDO, of Chicago, f o r  claimant. 

GEORGE F. BARRETT, Attorney General; WILLIAM L. 
MORGAN, Assistant Attorney General, f o r  respondent. 

SnPmms-lapse of appropriataon otit of whach could be paid-be- 
fore presentment of  ball-suficienl unexpended balance in appropriation 
-when award for value may be made. Where it  clearly appears that 
claimant furnished supplies or rendered services to the State, for which 
an appropriation existed out of which payment could be made therefor, 
an award may be made for reimbursement or payment for said supplies 
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or services where such appropriation lapsed before payment was made 
for same, and sufficient unexpended balance therefor remains therein, 
on claim filed in reasonable time. 

Sann-United States Code, Title 50, Section 525. Period of military 
service cannot be included in computing the period limited by law for 
filing claim. 

ECKERT, 0. J. 
The claimant, the Northwest Ignition & Radiator 

Service, is a partnership ,composed of George Klett, 
Oscar Schumacher, Phil Glaser, and Emil M. Caliendo. 
It is engaged in automobile and truck repair service. 
From September 19, 1941 t o  June 5 ,  1943, the claimant 
supplied materials,and rendered services to the respond- 
ent authorized by purchase orders issued by the Division 
of Purchases and Supplies of the Department of Finance, 
the orders being numbered D-34016, D-619179, D-73456, 
and dated July lst, 1941, July lst ,  1942, and January 
lst, 1943, respectively. Claimant has not been paid for 
these materials and services, the total charge ;or which 
amounts to $661.73. 

George Klett, testifying on behalf of iclaimant, stated 
that Mr. Caliendo was ,the partner in charge of collec- 
tions; that the partnership rendered its last services in 
June, 1943; that the claim was not filed until July 12, 
1946; that the failure to file the claim sooner was due to 
the absence of Mr. Caliendo, who was in service in the 
United States Navy fo r  a period of five years ; that under 
the partnership agreement no suit could be filed except 
upon agreement of all partners ; that Mr. Caliendo 's 
Naval service made it impossible to obtain his consent 
to the filing of this claim. Immediately upon the dis- 
charge of Mr. Caliendo, the claim was filed. The re- 
spondent offered no testimony other than the department 
report. 

From the racord, it appears that claimant furnished 
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properly and duly authorized materials and services to 
the respondent, for which it has not received payment; 
when the charges were incurred there remained a suffi- 
cient unexpended balance in the' appropriakions f rorn 
which payment could have been made. Claimant's failure 
to submit its invoices to the respondent within the usual 
time was the result of the naval service of one of the 
partners. Under the provisions of Section 525, Title 50, 
United States Code, the period of military service of Mr. 
Caliendo can not be included in computing the period 
limited by law f o r  the filing of this claim. 'Section 22 of 
the act creating the Court of Claims, which bars claims 
not filed within two years, is, therefore, not a bar to 
recovery, and claimant is entitled to  an award. Illinois 
Bell Telephone Companny vs. State of Illinois, 14 C. C. R. 
48. 

An award is, therefore, made in favor of the claimant 
in the amount of $6'61.73. 

(No. 3975-Claimant awarded $5,340.00.) 

MERNA MAE ARCEIER, WIDOW OF MARVIN C. ARCHER, DECEASED, 
AND JUDITH MAE ARCHER, A MINOR, BY AND THKOUGH HER 
MOTHER AND NEXT FRIEND, MERNA MAE ARCHER, Claimants, 
us. STATE OF ILLINOIS, Respondent. 

Opinion filed November 12, 1946. 

NOBEL G. JOHNSON, f o r  claimants. 

GEORGE F. BARRETT, Attorney General; C. ARTHUR 
NEBEL, Assistant Attorney General, of counsel, for re- 
spondent. 

WORKMEN'S COMPENSATION ACT-State Highway Policeman within 
provisions of-when award may  be made f o r  death of, under. Where a 
State Highway Policeman is shot and killed, i n  the course of his regu- 
lar employment, an award for compensation therefor may be made to 
those legally entibled thereto, in  accordance with Section 7 ( a )  of the 
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Workmen’s Compensation Act upon compliance with the requirements 
thereof and proper proof of claim therefor. 

DAMRON, J. 
Marvin C. Archer was formerly employed by the 

Department of Public Safety, as a State Highway Polirce- 
man. About 6:45 A. If. on the morning of June 18, 1946 
while in the company of another State Highway Police- 
man at Paxton, Illinois, he was shot by a person seated 
in an automobile, which had been halted by him and his 
fellow officer in order to question the driver for identifi- 
cation. Death occurred almost instantly. Archer left 
surviving him his widow, Merna Mae Archer, and his 
daughter, Judith Mae Archer, a minor, three years of 
age, the claimants herein. They seek an award for 
$5,340.00 as provided under Section 7 (a)  of the Work- 
men’s Compensation Act, fo r  the death of Mr. Archer. 

The record in this case consists of the complaint, 
copy of the coroner’s jury verdict, waiver of brief, state- 
ment and argument on behalf of both the claimant and 
respondent through their respective attorneys, report 
of the Department of Public Safety and a stipulation that 
said report shall constitute the record in the case. 

The report substantiates the allegations in the com- 
plain’t and further states that Mr. Archer was 31 years 
of age at the time of his death, resided in Paxton, Illinois, 
was first employed by the respondent in the Department 
of Public Safety, Division of State Police on December 
17, 1941; that on November 28, 1943 he obtained a leave 
of absence in order to join the military forces of the 
United States and after being honorably discharged re- 
entered the employment with the Division of State Police 
on February 1, 1946 and a t  the time of re-entry of em- 
ployment he received B salary of $213.00 a month. It  
likewise shows that Highway Policemen having the same 

. 

J 
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classification as Mr. Archer received an annual salary 
of $2,556.00 during the year next preceding June 18,1946. 

On this record we make the following findings: 
That at the time of the accident employer and em- 

ployee were operating under the provisions of the Work- 
men’s Compensation Act of this State and notice of the 
accident and claim for compensation were made within 
the time required by Section 24 of the Act; that the acci- 
dent arose out of and in the course of decedent’s employ- 
ment. 

The claimant is entitled to  an award under the Work- 
men’s Compensation Act ip the amount of $5,340.00 as 
provided in Paragraph (A, H & K)  of Section 7 of said 
Act. 

An award is therefore made in favor of the claim- 
ants, Merna Mae Archer, widow, and Judith Mae Archer, 
minor child, of deceased in the sum of $5,340.00. 

Of this amount the sum of $378.00 accrued on No- 
vember 12,1946 and is payable forthwith. The remainder 
amounting to the sum of $4,962.00 is payable in weekly 
installments of $18.00 per week beginning November 19, 
1946 for a period of 275 weeks with an additional final 
payment of $12.00. 

All future payments being subject to the terms and 
conditions of the Workmen’s Compensation Act, juris- 
diction of this cause is specifically reserved for the entry 
of such orders as may from time to time be necessary. 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of “An Act concerning the 
payment of compensation awards to  State employees. ” 
. 



(No. 3979-Claimant awarded $47.22.) 

CARL S. JOENSON, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed November 12, 1946. 

4 
CARL S. JOHNSON, pro se. 
GEORGE F. BARRETT, Attorney General, for respond- 

ent. 

SuPPr,IEs--lapse of appropriataon out of which could be paid-before 
presentment of btll-szificaent unexpended balance in appropriataon- 
wheF award for value may be made., Where it clearly appears that  
claimant furnished supplies or rendered services to the State, for which 
an appropriation existed out of which payment could be made therefor, 
an award may be made for reimbursement or.payment for said supplies 
or services where such appropriation' lapsed before payment was made 
for same, and sufficient unexpended balance therefor remains therein, 
on claim filed in reasonable time. 

4 

DAMRON, J. - 

During the period January 5, 1944 to  January 29, 
1944 inclusive, the Division of Highwa-ys and the Depart- 
ment of Conservation purchased and received gasoline 
and lubricating oil of the value of $47.22 from the claim- 
ant, Carl s. Johnson, who on those dates was operating 
Johnson's Pure Oil Filling Station a t  Broadway and 
Benton Streets in Aurora, Illinois as per the bill of par- 
ticulars $led herein and made a part of this record. 

The Department of Public Works and Buildings, 
Division of Highways has filed a report herein dated 
August 16, 1946 which shows the purchases were made 
and goods delivered as to  date, sales number, department 
and amount as alleged in the complaint and also shows 
that the invoices (sales tickets) were not presented f o r  
payment by the claimant before the appropriations and 
funds from which these invoices were payable had lapsed. 

The complaint alleges that this claimant was in- 
ducted into the United States Military Service on Janu- 
ary 31, 1944 and was not discharged therefrom until 

I 

, 
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February 8, 1946 and for that reason he was unable to 
present the vouchers before the appropriation lapsed. 

This Court has repeatedly held that where materials 
or supplies have been properly furnished to  the State, 
and a bill therefor has been submitted within a reason- 
able time, but the same was not approved and vouchered 
for payment before the lapse of the appropriation from 
which it is payable, an awai.d f o r  the reasonable value 
of the supplies will be made, where, at  the time the 
expenses were incurred there were sufficient funds re- 
maining unexpended in the appropriation to pay for the 
same. 

Rock Island S a d  & Gravel Co. vs. Xtate,’S C. C. R. 
165; Oak Park Hospital vs. State, 11 C. C. R. 219; Your- 
tee-Roberts Smd Co. vs. State, 14 C. C. R. 124. 

This case comes within the rule above set forth. 
An award is therefore entered in favor of claimant 

+ 

for the sum of $47.22. 

(No. 3982-Claimant awarded $83.75.) 

MERIAM EVANS, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opznion filed November 12, 1946. 

RAL;PH W. CHO~SSER, for claimant. 

GEORGE F. BARRETT, Attorney General; C. ARTHUR 

NEBEL, Assistant Attorney General, f o r  respondent. 

HIGKwAYS-danaage-aUtO~Obale of claamant damaged by  tractor 
mower operated by employee of State-when award fo r  damages there- 
f o r  m a y  be made. Where i t  appears that  employee of the State 
operated a tractor mower on the highway, cutting weeds along the 
shoulders thereof, so negligently and carelessly as to cause it  to over- 
turn on embankment, and fall on claimant’s automobile which she was 
driving on said highway-there is a failure of duty on the part of the 
State and the law attaches to such failure of duty the charge of negli- 
gence. Miller vs. Kresge Go.,, 306 Ill. 104. 
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ECKERT, C. J. 
On June 17, 1946 the claimant, Meriam Evans, was 

driving her automobile in a southerly direction on U. S. 
Route No. 45 in iVhite County, Illinois; she was driving 
about twenty-five miles per hour; Gordie Mills, an em- 
ployee of the respondent, was operating a tractor mower 
on the highway, cutting weeds along the shoulders. This 
route is maintained by the respondent through the Divi- 
sion of Highways. As claimai? approached a relatively 
deep cut out section of the pavement, her car was over- 
taken by the motorized mower; the mower was so 
negligently and carelessly driven and operated that it 
overturned on the embankment, and fell upon her auto- 
mobile, causing property damage in the amount of $83.75. 

The record consists of the complaint, a departmental 
report which substantially corroborates the complaint, a 
stipulation that the departmental report constitute the 
record, and waiver of statement, brief and argument by 
both claimant and respondent. 

The record shows a duty on the part of the defendant, 
and a failure t o  perform that duty, and a resulting in- 
jury. The law attaches to such failure of duty the charge 
of negligence. 

An award is therefore entered in favor of the claim: 
ant in the amount of $83.75. 

1 

(Miller vs. Kresge Co., 306 Ill. 104.) 

(No. 3776-Claimant awarded $1,117.20 
2,754.80 

$3,872.00.) 

GEORGE IREY, Claimant, ‘us. STATE OF ILLINOIS, Respondent. 
Opin ion  filed January 14, 1947. 

W. K. KIDWELL and JOHN W. FRIBLEY, for claimant. 
GEORGE E”. BARRETT, Attorney General and C. ARTHUR 
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NEBEL, Assistant Attorney General, of counsel, fo r  re- 
spondent., . 

WORKMEN’S COMPENSATION ACT-employee of Divisio?~ of Highways 
within provisions of-where an award for complete loss of vision of left 
eye is justified. Where employee of State sustains accidental injuries, . . 
arising out of and in the course of his employment, resulting in  the 
complete loss of vision of his left eye, a n  award may be made therefor 
under the provisions of the Workmen’s Compensation Act upon com- 
pliance by the employee with the requirements thereof. 

Sam+-when an awdrd of pension for life may he made under. 
Where a n  employee sustains injuries resulting in  the complete and 
permanent loss of vision in both eyes, he i s  permanently disabled by 
reason of being industrially blind and is entitled to compensation there- 
for as provided in Paragraph ( f )  of Section 8 of the Workmen’s Com- 
pensation Act and also pension for life after said payments are  fully 
made. 

DAMRON, J. 
This claim comes up for  consideration under the 

second amended complaint filed in this Court on Decem- 
ber 21, 1943. 

The record discloses that this cl’aimant was first 
employed by the respondent in th,e Division of Highways 
on April 20, 1942 as a common laborer a t  a wage of 55c 
per hour and continued in that classification and at that 
rate throughout the period of his employment. This 
claimant, and other similarly employed, worked for the 
Division less than 200 days a year. Eight hours consti- 
tuted a normal working day. 

On August 5, 1942 at 2 o’clock P. M., the elaimant 
was one of the maintenance crew engaged in placing con- 
crete patches on a state highway in the village of Areola, 
Douglas County. He was assigned the duty of putting 
cement in the loading skip of a concrete mixer. The skip 
dropped from a raised position, and claimant alleges 
that cement dust was blown into his eyes by reason of 
its falling. He reported the accident to his immediate 
superior on the same day, but continued to  work until 
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August 13. On August 14th, claimant went to Doctor 
Albert Tower Summers of Mattoon, Illinois, who treated 
claimant’s left eye until October 15th. He was then sent 
by the respondent to  Doctor E. E. Fiiidley, Professor of 
Ophthalmology, University of Illinois, College of Medi- 
cine, Chicago, Illinois. 

This claimant was paid compensation from August 
14th to October 17th inclusive at a rate of $9.15 a week 
or a total of $84.96. ,Compensation was then terminated 
on the last mentioned date f o r  the reason Doctor Findley 
had reported: “I feel that this condition in the left eye 
was not due to  the injury but to some systemic condition 
which caused a violent inflamation. ’ 

The respondent paid the following actcounts for serv- 
ices rendered to the claimant : Doctor Albert Tower Sum- 
mers, Mattoon, $52.50; Doctor E. E. Findley, Chicago, 
$10.00; Y. M:C. A. Hotel, Chicago, 69c, and Illinois Cen- 
tral Railroad Company, $6.85, making a total of $70.04. 

The Division of Highways filed a report on March 
15, 1943 which shows that on August 18, 1942 Doctor 
Albert Tower Summers reported to the Division as fol- 
lows : 

“Nature of injury-ement dust i n  the eye as stated above. When 
first seen August 14, there was severe inflammation of the entire globe, 

The vision-of eye 
has-been lost in  my opinion. Light perception only.” 

The claimant thereafter continued to be treated by 
Doctor- Summers who again on September 3, 1942 re- 
ported to the Division as follows: 

. hemorrhage has occurred in the anterior chamber. 

“Nature of injury-hemorrhage into the anterior chamber. Very 
severe eye inflammation. Eye is  clearing up slowly and looks very 
encouraging as of September 1, 1942.” 

And on October 15, 1942 Doctor Summers again 
reported to  the Division as follows: 
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“Eye examination and treatment August 13, 1942. Entire globe of 
eye very much inflamed. Blood in the anterior chamber. Pupil con- 
tracted. Lens very cloudy. Could not see fundus. Eye ball very 
sensitive to pressure and to light. All as a result of cement dust in  the 
eye some days before.” 

, 

On October 16, 1942 Doctor Fiiidley sent the follow- 
ing report to  the Division: 

“Mr. George Irey gives a history of an injury to the right eye in  
1925. Pupil is  small and completely bound down to the capsule of the 
lens. No light perception. Evidently the sight was destroyed by severe 
inflammation of iris and ciliary body. 

No treatment would improve condition. 

History of cement dust in  the left eye on August 5, 1942, and exam- 
ination shows the remains of a serious inflammation of the same tissues 
as in the right eye. 

110/200.’ The pupil is  rigid and numerous deposits of iris’ 
pigment are found on the lens capsule. The details of the fundus are  
blurred by the cloudiness of the lens. I feel that this condition in  the 
left eye was not due to injury but to some systemic ‘condition which 
caused the violent inflammation. I would suggest a thorough systemic 
examination in his case.” 

Vision: 

Evidence was taken in Mattoon on September 27, 
1945 and filed in this Court on November 13,1945. Claim- 
ant testified that in November 1925 he was employed by 
the United States Engineers on Lock and Dam project 
No. 53 on the Ohio River near Cairo, Illiiiois and while 
working as a laborer unloading coal, a piece of coal struck 
his right eye; that he returned to his home a t  Mattoon 
where he was treated for this injury by Doctor C. B. 
Voight, an eye specialist; that the United States Goverii- 
ment paid to him medical, hospital and surgical services 

, and compensation, the exact amount of which he did not 
know but that payment for partial loss of use of the right 
eye was paid to him in approximately the sum of $600.00 ; 
that in November 1941, while he was at work for the 
VanCamp Stokeley Company of Indianapolis, Indiana, 
manufacturers of canned food, vinegar brine was . 

I 
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splashed in his right eye, and that the Liberty Mutual 
Insurance Company, the workmen’s compensation in- 
surer of his employer under the Indiana Compensation 
Act,.paid the sum of $561.00 to him plus the necessary 
first aid and medical services. Claimant further testified 
that the accidents to his right eye in November, 1925, 
and November, 1941 resulted in the total and complete 
loss of vision in his right eye, and that by reason of the 
accident to  his left eye on August 5, 1942 while employed 
by the respondent, he has suffered total industrial blind- 
ness and is now permanently incapable of working. 

He therefore seeks an award for complete and total 
disability under Section 8 Paragraph ( f )  of the Work- 
men’s Compensation Act. 

Claimant called Doctor Florentine Barker Jones, an 
eye, ear, nose and throat specialist who testified he first 
examined the claimant on January 14, 1943 and again on 
June 8, 1945; he found his left eye heavily scarred ,on 
the corner, fixed cloudy pupil, adhesions of iris, and no 
practical vision and no accommodation of the pupil. He 
testified he also examined the right eye and found claim- 
ant had’no practical vision in that eye and that he was 
suffering from industrial blindness. He also testified that 
the loss of visual acuity was not due to any, systemic 
condition. 

On cross examination he testified that an operation 
on the left .eye would not restore the vision unless the 
fundus was normal. This he could not ascertain because 
it was impossible to get back through the rays of the 
eye on account of the fixed pupil. He further testified 
that an operation was attempted on the right eye in 1944 
by key-hole optical iridectomy which was unsuccessful 
excepting possibly a little more light perception and pro- 
jwtion were obtained. 
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Upon consideration of this record we find; that on 
the 5th day of August 1942, the said George Irey and the 
respondent were operating under the provisions of the 
Workmen’s Compensation Act of this State; that on said 
date he sustained accidental injuries which arose out of 
and in the course of his employment; that notice of the 
accident was given to  said respondent, and claim f o r  com- 
pensation on account thereof was made within the time 
required by the provisions of Section 24 of said Act ; that 
the annual earnings of the claimant during the year next 
preceding the accident was, $880.00, and his average 
weekly wage was $16.92. 

That claimant, having lost the complete vision of his 
left eye, is entitled to  have and receive from said re- 
spondent the sum of $9.31 per week fo r  a period of 120 
weeks, as providedin Section 8, Paragraph (e-16) of the 
Workmen’s Compensation Act, as amended, amounting 
to  the sum of $1,117.20. 

That respondent in addition thereto shall pay into 
the Special Fund, provided for in Paragraph (e) ,  Sec- 
tion 7 of said Act, the sum of $100.00 as provided for in 
Sub-paragraph 20, Paragraph (e) of Section 8 of said 
Act, as amended. 

The Court further finds that said claimant previ- 
ously suffered a complete and permanent loss of vision 
in his right eye in an accident which occurred in Novem- 
ber of 1941 while employed by the Van Camp Stokeley 
Company, and by reason of the provisions contained in 
Sub-paragraph 18, Paragraph (e)  of Section 8 of said 
Act is now permanently disabled by reason of being 
industrially blind, and is entitled to compensation as 
provided in Paragraph ( f )  of Section 8 of said Act, and 
also pension f o r  life after said payments are fully made; 

Therefor&, said claimant is entitled to have and to  
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receive from the Special Fund as aforesaid the sum of 
$9.31 per week f o r  a period of 295 weeks, and one final 
payment of $8.35, whilch said payments shall begin after 
said respondent has paid to said claimant the total sum, 
of $1,117.20, that being the amount of money claimant is 
entitled to receive from said respondent. Claimant is 
further entitled to receive from the Special Fund a ;en- 
sion during life annually in the sum of $464.64, payable 
in twelve equal monthly installments of $38.72, as pro: 
vided in Paragraph ( f )  of Section 8 of said Act as 
amended, for the reason that the disablement sustained 
resulted in said claimant becoming totally and completely 
incapacitated for work. 

The Court finds that the above sum of $1,117.20 
awarded to claimant for  the loss of his left eye has 
accrued and is payable forthwith from the Road Fund. 
The Court further finds that of the sum of $2,754.80 to be ’ 
paidtto claimant out of the Special Fund as aforesaid 
that the amount of $1,042.72 has accrued to  January 16, 
1947, and is payable forthwith in a lump sum. 

Awards are entered accordingly. 
This award is subject to  the approval of the Gover- 

nor as provided in Section 3 of “An Act concerning the 
payment of compensation awards to State employees. ” 

(No. 3854-Claim denied.) 

IVA BELLE BENNER, Claimant, VY. STATE OF ILLINOIS, Respondent. 
Opinion  filed January 14, 1947. 

A. C. LEWIS, for claimant. 
GEORGE F. BARRETT,, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, of counsel, for re- 
spondent. 
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WORKMEN’S COMPENSATION am-court ujathozit jurisdictaon t o  hear 
claam under-where no  c l a m  made or applacatzon filed for compensa- 
t ion withzn tzme fixed in Section 24. Where no claim is made for com- 
pensation, nor any application filed for same, within time fised in 
Section 24 of the Workmen’s Compensation Act, the court is without 
jurisdiction to proceed with a hearing on application filed thereafter. 

DAMRON, J. 
On February 25, 1942 the above named claimant 

through her attorney filed an application for benefits 
under the Workmen’s Compensation Act. 

The complaint alleged that on o r  about the 2nd day 
of January 1941, claimant was injured by reason of an 
accident arising out of and in the course of her employ- 
ment at the Chicago State Hospital, 6500 Irving Park 
Road, Chicago, Illinois. 

On November 10, 1943 after due notice had been 
served on the attorney. for  the claimant, the above claim 
was dismissed for  want of prosecution and on January 
12, 1944 a motion of c1aiman.t to vacate the above order 
dismissing said case was denied for lack of proper show- 
ing on the part of said claimant. 

On December 2, 1943 claimant filed a petition for 
reinstatement of) said cause heretofore dismissed €or . 
want of prosecution. On December 8, 1943, respondent 
filed its answer thereto and on January 12, 1944 claim- 
ant’s motion to  reinstate said cause was denied by this 
Court. 

On May 25, 1944 claimant, through her attorney, 
filed a new claim alleging the same facts as contained in 
the original complaint. This claim .was filed under the 
Limitation Act, Chapter 83, Paragraph 24a, Illinois Re- 
vised Statutes. The Attorney General filed a motion on 
behalf of respondent to dismiss this complaint alleging 
that the statute of ,limitation relied upon by said claimant 
(Section 83, Paragraph 24a) does not apply to cases 
under the Workmen’s Compensation Act. 
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Section 8 of an Act to  create the Court of Claims, 
and to prescribe the powers and duties, approved July 
17, 1945, provides: 

The Court shall have jurisdiction to hear and deter- 
mine the following matters: 

D. All claims against the State for personal injuries or death 
arising out of and in the course of the employment of any State em- 
ployee and all claims against the Board of Trustees of the University 
of Illinois for personal injuries or death sueered i n  the course of, and 
arising out of the employment by The Board of Trustees of the Uni- 
versity of Illinois of any employee of the University, the determination 
of which shall be in accordance with the substantive provisions of the 
Workmen’s Compensation Act or the Workmen’s Occupational Diseases 
Act, as the case may be. 

It is to be noted that this Court under this section 
of the law, cr-eating this Court, is directed to determine 
questions arising under the Workmen’s Compensation 
A h  by applying the substantive provisions of the Act. 

Section 24 of the Act prescribes the limit of time in 
which an action may be brought to  iiX liability for acci- 
dental injuries and, in so far as applicable to the present 
inquiry, provides as follows : 

“Provided, that in any case unless application for 
compensation is filed with the Industrial Commission 
within one year after the date of the accident, where no 
compensation has been paid, or within one year after the 
date of the last payment of compensation, where any has 
been paid, the right to file such applications shall be 
barred.’’ The filing of a claim f o r  compensation under 
the Workmen’s Compensation Act is jurisdictional and 
a condition precedent to the right to maintain a proceed- 
ing under the act. Black vs. Ilzdwtrial Comrnissiofi, 393 
Ill. 187. 

This complaint shows on its face that it was filed in 
this Court more than three years after claimant’s alleged. 
injury, therefore, this Court is without jurisdiction to 
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hear and determine the issue raised by this complaint. 
For  the reasons assigned the motion of the Attornej 

General to  dismiss is hereby allowed. 
Complaint dismissed. 

.. 
(No. 3936-Claim denied.) 

JAMES EDWARD GARVIN, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed Janiiary 14, 1947. - 
JAMES E. LONDRIGAN, f o r  claimant. 
GEORGE F. BARRETT, Attorney General; C. ARTHUR 

NEBEL, Assistant Attorney General, of counsel, for re- 
spondent. ' 

WORKMEN'S COMPENSATION Am-compensation under only author- 
ized for accidental injuries sustained in the course of employment- 
when failure to show, presence at scene of accident was within his re- 
quired duties bars an award. Where claimant fails to show by a pre- 
ponderance of the evidence that his duties as a watchman require him 
to be at the place and time the alleged accident occurred and the con- 
sequent injuries were sustained, no award is  justified. 

SAME-failure to  prove a causal connection .between conditions ex- 
i s t i n g  in the employers premises and the injury to employee, and that 
accident had i t s  origin in some risk connected with or incidental t o  the 
employment-bars an% award. Where evidence shows that claimant's 
t r ip  to the fourth floor of the building where the accident allegedly 
occurred was purely personal-it cannot-be said that the injury to the 
claimant flowed as a rational consequence from any risk peculiar or  
incidental to his employment. 

SAME-burden of proof i s  on claimant. No award can be based 
upon imagination, speculation or conjecture, 'or upon a choice of two 
views equally co'mpatible, with the evidence. 

DAMRON, J. 
This is a claim under the Workmen's Compensat.ion 

Act f o r  injury alleged to  have been sustained by the 
above claimant during the course of his employment f o r  
the respondent on the 20th day of April 1945. 
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The record discloses that tbis claimant, a man of 82 
years of age, had been an employee of the Secretary of 
State for a number of years prior to said accident. He 
was a watchman at the south door of the basement in the 
Capitol Building at  Springfield, and as far  as the record 
is concerned he had no other duties in any other part of 
said Capitol Building, 

On the last mentioned date claimant testified that he 
left the place of his employment in the basement and was 
showing one Charles Heelen the location of hi's superior 
officer's office on the fourth floor of the Capitol Building 
and while returning to his post he slipped and fell back- 
ward at o r  near,the concession stand which is located on 
said floor. 

The record in this case consists of the complaint, the 
original and supplemental departmental reports of the 
Secretary of State, the transcript of evidence and the 
statement, brief and argument for claimant and re- 
s ponden t. 

Claimant testified that as a result of said injuries 
sustained at the place and time aforesaid he received a 
concussion of the brain, multiple contusions about the 
body, particularly the pelvis, and was unable to  stand or 
walk. He testified he had pains throughout his limbs for 
a period of 1 2  weeks a6d that since said accidental in- 
jury he is unable to  resume his employment and that as 
a result of needed medical attention has incuired bills 

b as follows : St. Johns Hospital, Springfield, Illinois, 
$891.35 ; Doctor John J. Donovan, Springfield, Illinois, 
$350.00. 

Doctor Donovan was called as a witness on behalf of 
claimant and testified that claimant has improved since- 
the date of the accident but because of age and probably 
from the shock of the aiccident, claimant will not be able 

, 

' 

' ~ 
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to work. Upon cross-examination he was asked regard- 
ing the condition of the ciaimant other than to bruises 
and contusions and answered that claimant could not 
coordinate mentally or physically and explained that this 
was the result of the concussion. He then testified that 
claimant had entirely recovered from the concussion and 
further that all of the bruises and contusions sustained 
by claimant had healed, but that the claimant still suf- 
fered pain. However he testified that the diagnosis of 
pain was based wholly on subjective symptoms and could 
not .be sustained objectively. On redirect-examination 
this physician, testified t‘hat in a man of claimant’s age 
it could not be determined whether o r  not he had recov- 
ered from the shock of the injury. 

The medical testimony in this case is unsatisfactory 
and from it this Court is unable to determine whether or 
not claimant suffered any permanent effect as a result 
of the accident. If claimant had succeeded in proving 
by competent evidence that he had suffered permanent 
disability from the injuries sustained as aforesaid it yet 
would be required of him to show by a preponderance of 
the evidence that his duties as watchman of the south 
door of the Capitol Building required him to be on the 
fourth floor of said building at the time he was alleged 
to have been injured. This he has failed to do. 

The Workmen’s Compensation Act requires that an 
accidental injury, to be compensable must arise out of 
and in the course of the employment. These phrases are 
used conjunctively in the statute. Illinois Country Club 
Inc. vs. Ind. Corn., 378 Ill. 484; Farley vs. Ind. Cow., 378 
Ill. 334; GI-eat American Indemnity vs. Ind. Corn., 367 
Ill. 241 ; Borgso.12 vs. Ind. Com., 368 Ill. 188 ; both elements 
must be present at  the time of the injury in order to jus- 

-5 
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tify compensation. Illir~ois Couwtry Club Inc. vs. Ind.  
Corn. supra; Maxursky vs. Ind. Corn., 364 Ill. 445. 

It has been often said by this Court that liability 
under the Workmen’s Compensation Act cannot rest 
upon imagination, speculation or conjecture, or upon a 
choice of two views equally compatible with the evidence. 
Mandell vs.’State, 1 2  C. C. Q. 49; Lymm vs. State, 14 
C. C. R. 173; Eilliot vs. State, 14 C. C. R. 222. 

There must be a causal connection between the con- 
ditions existing on the employers premises and the injury 
to the employee, and the accident must have had its 
origin in some risk connected d i th  or  incidental to the 
employment. Cunarnimgs vs. Ind. Corn., 389 Ill. 356. 

It appears from the evidence that this employee’s 
trip to the fourth floor of the Capitol Building was purely 
personal and therefore it cannot be said that the injury 
to claimant flowed as a rational consequence from any 
risk peculiar or incidental to his employment, City of 
Chicago vs. Ind. Corn., 292 Ill. 406, and, therefore, it is 
not compensable. His claim for compensation must be 
denied. 

Likewise since this claimant has failed to prove his 
right to compensation as above indicated, his claim for 
medical and hospitalization must be denied. 

Award Denied. 
An invoice-voucher has been filed in this case show- 

ing that Harry L. Livingstone, a court reporter, Spring- 
field, Illinois was employed to take and transcribe the 
testimony in this case. 

The Court finds that the charges are fair, reasonable 
and customary for the amount-of work performed by 
said reporter. 

An award is therefore entered in favor of Harry L. 
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Livingstone, 1008 Ridgely Building, Springfield, Illinois, 
in the sum of $46.00. 

(No. 3953-Claimant awarded $2,900.16.) 

'LUCY PENNINGER, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed Januarg 14,' 1947. 

R. WALLACE KARRAKER, for claimant. 

GEORGE F. BARRETT, Attorney General and C. ARTHUR 

NEBEL, Assistant Attorney General, for respondent. 

WORKMEN'S COMPENSATION ACT-attendant at Anna Xtate Hospital 
within provasions of-when an award for compensataon f o r  permanent 
partial loss of use of left leg-is justified. Where an attendant at Anna 
State Hospital sustains accidental injuries, arising out of, and in the 
course of her employment, resulting in permanent partial loss of use of 
her left leg-an award may be made for compensation therefor in  
accordance with the provisions of the Act, upon compliance with the 
terms thereof and proper proof of claim for same. 

ECKERT, C. J. 
On December 28,1944, the claimant, Lucy Penninger, 

an attendant at the Anna State Hospital, slipped and 
fell on an icy pavement, sustaining a fracture of the left 
femur. She was hospitalized a t  the institution from the 
date of the injury until April 15, 1945, when she returned 
to her home, Subsequently she received treatment at the 
West Frankfort U. M. W. of A. Medical and Relief Asso- 
ciation, a t  West Frankfort, Illinois, and there submitted 
to an operation. All hospital and medical services were 
paid by the respondent except the charges incurred a t  
the West Frankfort Hospital in the amount of $295.00. 

Kt  the time of the accident claimant and respondent 
were operating under the provisions of the Workmen's 
Compensation Act of this state, and notice of the acci- 
dent and claim for compensation were made within the 
time provided by the act. 
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At the time of the injury claimant’s annual earnings 
were $1,500.00 per year. She was paid by respondent, on 
aclount of temporary total disability, the total sum of 
$500.00. She alleges that she has become totally and per- 
manently disabled as a result of this injury. The reT 
spondent, however contends that the claimant is not 
totally and permanently disabled, that her injury is 
limited to the left leg, and that claimant has sustained a 
specific loss only. 

Claimant, testifying on her own behalf, stated that 
since the injury she has been unable to do anythiig 
except dry dishes, peel potatoes, or “ a  few things sitting 
down,; ” thab her feet become very tired when she stands ; 
and that she can not walk without a crutch. She also 
stated that she was seventy-eight years old on the 27th 
day of May, 1946. 

Dr.. William A. Baker, testifying on behalf of claim- 
ant, stated that he is a member of the Medical Staff of 
the Anna State Hospital; that he saw claimant immedi- 
ately after the accident, and upon examination found 
about a two inch shortening of the left leg, eversion of 
the left foot, and considerable pain in the left hip, X-rays 
showed a complete transverse fracture through the sur- 
gical neck of the left femur with proximal fragments 
downward and backward and distal fragments upward 
and forward. He stated that an attempt was made to set 
the bones and insert a Smith-Peterson pin. The opera- 
tion, however, was not successful, and the pin,had to be 
removed. Dr. Baker also testified that claimant does not 
have a strong callus formation, but a fibrous union, and 
that since the bones are not end to end there will never 

’ 

be a strong callus formation. He stated that the condi- 
tion is permanent, and that in his opinion “it is very 
nearly a total disability in that she cannot put much 
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weight on her leg without the use of a crutch or cane.” 
Dr. C. D. Nobles, called as a witness f o r  claimant, 

substantiated the statements made by Dr. Baker. 
Claimant was temporarily totally incapacitated from 

December 28,1944 to June 28,1945 or  a period of twenty- 
six weeks. Claimant’s annual earnings being $1,500.00, 
her average weekly wage was $28.85, so that her com- 
pensation rate is $14.43. The injury having occurred 
subsequent to July 1,1943, this must be in’creased 171/2%, 
making the total compensation rate $16.96. Claimant was 
therefore entitled, on account of temporary total dis- 
ability, to the total sum of $440.96. Since claimant re- 
ceived the sum of $500.00 fo r  non-productive time, there 
has been an over-payment of $59.04, which must be de- 
ducted from any award in this case. 

The court is of the 0pinion:that claimant has sus- 
tained a 90% permanent loss of use of her left leg. The 
court is also of the opinion that claimant is not totally 
and permanently disabled within the meaning of the 
Workmen’s Compensation Act. There is nothing in the 
record to show that claimant has sustained any injury 

.other than that to the left hip and leg, and there is 
nothing to  show that she suffers from any disability other 
than the partial loss of use of her left leg, and her ad- 
vanced age. 

Claimant, is, therefore, entitled to  an award of $16.96 
f o r  a period of 171 weeks, o r  the aggregate surn of 
$2,900.16. From this must be deducted the overpayment 
of $59.04, leaving a balance of $2,841.12. She is also 
entitled to be reimbursed in the sum of $295.00 expended 
on account of necessary medical, surgical, and hospital 
services. 

The testimony on hearing before Commissioner Jen- 
kins was transcribed by Ruth A. Coffman, who has sub- 

I 
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mitted a statement of $11.50 for  her services. This charge 
is reasonable and proper. 

An award is, therefore, entered as  follows: 

To Ruth A. Coffman, on account of stenographic services, $11.50, 

To Lucy Penninger, on account of money expended for medical, 

To Lucy Penninger for 90% loss of use of her left leg, $2,841.12 

$1,373.76, which has accrued, is payable forthwith. 
$1,467.36 is payable in  weekly installments of $16.96 per week, 

beginning January 16, 1947, for a period of 86 weeks, with a final pay- 
ment of $8.80. 

payable forthwith. 

surgical, and hospital services, $295.00, payable forthwith. 

payable as follows: 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of “An Act concerning the‘ 
payment of compensation awards to State employees. ” 

(No. 3954-Claim denied.) 

EARL BRITT, Claimant, vs. STATE OF ILLIX’OIS, Respondent. 

Opinion filed January 14, 1947’. ’ 

1 J. KELLY SMITH, for claimant. 

GEORGE F. BARRETT, Attorney General and HON. C. 
ARTHUR NEBEL, Assistant Attorney General, for respond- 
ent. 

WORKMEN’S COMPENSATION ACT-COUTt WithOUt jurisdiction to hear 
claim ‘under-where no claim made or application filed for compensa- 
tion within time $xed in Section 21,. Where no claim is made for com- 
pensation, nor any application filed for same, within time fixed in-Sec- 
tion 24 of the Workmen’s Compensation Act, the court is without juris- 
diction to proceed with a hearing on application filed thereafter. 

ECKERT, C. J. 
In  his,complaint filed in this case on March 20, 1946 

the claimant, Earl  Britt, alleges tha.t on September 19, 
1941 he was employed by the Department of Public 
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Works and Buildings of the State of Illinois, in the Divi-' 
sion of Highways? as a member of a construction crew 
engaged in the building of Illinois State Highway No. 37, 
approximately two miles north of Mound City, Illinois. 
He further alleges that while grading a built up embank- 
ment along the highway, he lost control of the road 
grading machine. Because of the defective condition of 
its brakes, the machine went down the embankment and 
hurled the claimant against a steel dash, fracturing his 
left knee cap. Following the injury, he received, on 
account of temporary total disability, covering the period 
from September 19, 1941 to April 4, 1942, the aggregate 
sum of $464.36. He alleges the injury to be permanent? 
with the result that he has lost 50P"of  the use of his 
left leg. 

Respondent has filed a motion to dismiss the claim 
on the ground that it was not filed within one year after 
the date of the accident, o r  within one year after the last 
payment of compensation, in accordance with the provi- - 

sions of Section 24 of the Illinois Workmen's Compensa- 
tion Act. That! section of the Act provides that the right 
to file application for compensation shall be barred unless 
such application is filed within one year after the date 
of the accident, where no compensation has been paid, or  
within one year after the date of the last payment of 
compensation where any has been paid. 'It has been 
repeatedly held by the Supreme Court of this State, that 
compliance with this section is a condition precedent to 
the right to maintain proceedings under the Compensa- 
tion Act. City of Rochelle vs. Industrial Commission, 332 
Ill. 386; I?zla+ad Rubber Co. vs. Industrial Commissiow, 
309 Ill. 43. The decisions of this court are in like effect. 
Scott vs. State, 13 C. C. R. 163. Furthermore, in claims 
by State employees for compensation for accidental in- 

I 

:I 
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juries, arising out of, and in the course of their employ- 
ment, Section 24 of the Workmen’s Compensation Act is 
controlling as to the time within which such claims must 
be filed. Scott vs. State, 12 C. C. R. 36. 

The accident in this case having occurred on Sep-’ 
tember 19, 1941, and the last payment of compensation 
having been made on April 4, 1942, it is obvious that the 
filing of the complaint on March 20 ,1946 is not in com- 
pliance with Section 24 of the Workmen’s Compensation 
Act. The court is, therefore, without jurisdiciion to make 
an award. 

missed. 

. 

The motion of the respondent is granted. Case dis- ’ 

(No. 3955-Claim denied.) 

RACHEL M. ROSS, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed January 14, 1947. 

C. G. COLBURN, f o r  claimant. 

GEORGE (F. BARRETT, Attorney General; and C. 
ARTHUR NEBEL, Assistant Attorney General, of counsel, 
for respondent. 

COURT 6~ cLAI~s - ju i i sd i c t i onf i l ing  claim for damages t o  property 
resulting f r o m  construction of highway-within tznae fixed an Section 
gr2 01 the Court of Claims Law-condztzon precedent to jurisdiction o f  
Court. Where the claim shows on its face that it has not been filed 
within the time Axed by Section 22 of the  Court of Claims Law, Court 
is without jurisdiction to proceed with hearing on claim. 

DAMRON, J. 
This complaint, filed on April 5,1946 alleges that the 

claimant is a resident of Cass County and is the.owner 
of certain described real estate consisting of an improved 
farm with buildings thereon in said county. 

The complaint alleges that f o r  many years prior to 
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C. G. COLBURN, f o r  claimant. 

GEORGE (F. BARRETT, Attorney General; and C. 
ARTHUR NEBEL, Assistant Attorney General, of counsel, 
for respondent. 

COURT 6~ cLAI~s - ju i i sd i c t i onf i l ing  claim for damages t o  property 
resulting f r o m  construction of highway-within tznae fixed an Section 
gr2 01 the Court of Claims Law-condztzon precedent to jurisdaction o f  
Court. Where the claim shows on its face that it has not been filed 
within the time Axed by Section 22 of the  Court of Claims Law, Court 
is without jurisdiction to proceed with hearing on claim. 

DAMRON, J. 
This complaint, filed on April 5,1946 alleges that the 

claimant is a resident of Cass County and is the.owner 
of certain described real estate consisting of an improved 
farm with buildings thereon in said county. 

The complaint alleges that f o r  many years prior to 



September 1921, a public highway was in existence along 
the north side of claimant’s farm. That this public high- 
way was first maintained as a township road; later as a 
State-Aid road in Cass County; and then on the 21st day 
of September 1921, a dedication deed was executed by 
claimant and her husband, now deceased, for some addi- 
tional right. of way along claimant’s premises ; that said 
dedication deed was executed for the purpose of assisti 
ing in bringing about the construction of a State Bond 
Issue Route 125 to be paved with (concrete. 

The complaint further alleges that at the time said 
dedication deed was executed, there was a large cattle 
barn, approximately 120 ft .  in length, on the premises of 
the claimant, which was situated and adjoining4he high- 
way mentioned in said dedication deed ; pursuant to  such 
deed of dedication, the State of Illinois in 1923 and 1924, 
improved said highway along and bordering the premises 
of the claimant and that the construction of said high- 
way was done in a careful and workmanlike manner so 
that no damage was caused to  the earth which supported 
the large cattle barn above referred to. Thereafter in 
1941, the respondent again improved said State Bond 
Issue Route 125 along the premises of the claimant. In  
making these improvements, its agents, employees, and 
servants removed additional earth and dirt from the 
lateral dirt supporting said barn of claimant. The com- 
plaint alleges that this excavation was done in a careless 
and negligent manner and that in direct consequence of 
the negligence of the respondent and as a result of the 
negligence and improper excavation as aforesaid, a large 
quantity of the soil supporting claimant’s building gave 
way and fell into respondent’s excavation; that during 
the Spring of 1942, the soil, in its weakened condition, 
caused by the said negligent excavation, was unable t o  
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further support the barn of the claimant, causing the 
foundation to give way; it alleges the walls were broken 
and destroyed and the premises were rendered dangerous 
and unfit f o r  use and that the claimant was compelled to 
abandon the use of her barn until the same could be re- 
paired several months later. 

The complaint further alleges that on August 23, 
1944, claimant constructed a concrete foundation wall 
under said cattle barn incurring a cost of $631.21 for 
whilch she seeks an award. 

The respondent* through its Attorney General, files 
its motion to dismiss the complaint for two reasons: 

That the cause of action stated in  the complaint is  based upon 
alleged damages to a n  integral part of a parcel of land which was con- 
veyed to the respondent for highway purposes. That said deed, dated 
July 18, 1940, was based on a good and valuable consideration and was 
executed prior to the date of the alleged damages. 

That this cause of action is barred by the statute of limitations. 

1. 

2. 

The complaint shows on its face that the alleged 
damages to claimant’s barn happened in the Spring of 
1942. The complaint was filed with the Clerk of this 
Court on April 5, 1946. 

Section 22 of the Court of Claims Law (Ill. Rev. 
Stat. 1945, Chap. 37, Par. 439.22) prescribes the limit of 
time in which a claim may be filed in this Court. A claim 
such as the one before us must be filed witliin two years 
after it first accrues. 

The complaint shows on its face that more than’four 
years had elapsed from the date of the alleged damages 
to the filing of the complaint. Therefore, under the law, 
this C,ourt is without jurisdiction to hear and determine 
this claim f o r  the reason the statute of limitations had 
run against it. 

Claimant’s counsel argues that since the repairs 
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were not made to the barn until August 23,1944, that this 
tolled the statute. 

We cannot agree with this statement as being the 
law. 

Having concluded that we are without jurisdiction 
to hear and determine this claim, it becomes unnecessary 
to discuss other points raised by the respective counsel. 

The motion of the Attorney General is allowed. Com- 
’ plaint dismissed. 

(No. 3965-Claimant awarded $4,931.08.) 

IVA BERTHOLD, Claimant, os. STATE OF ILLINOIS, ’Respondent. 
Opinion filed January 14, 1947. 

CLAIMANT, pro se. 

GEORGE F. BARRETT, Attorney General; C. ARTHUR 

NEBEL, Assistant Attorney General, of counsel, for re- 
spondent. 

WORKMEX’S COMPENSATION,  am-employee at the Lancoln State 
School and Colony, wzthan prouasaons of, when award m a y  be made 
under for temporary total dasabzlaty and permanent partaal loss o f  use 
of left arm and raght hand. Where employee of State sustains acci- 
dental injuries, arising out of and in the course of her employment, 
resulting in  temporary total disability and 60% permanent loss of use 
of her left a rm and 75% permanent loss of use of her right hand, an 
award for compensation therefor may be made i n  accordance with the 
provisions of the Act, upon compliance by the employee with the terms 

’ thereof. 

DAMRON, J. 
Iva Berthold, for more than eleven years has been 

employed at the Lincoln State School and Colony, an 
institution conducted and maintained by the respondent 
through the Department of Public IVelfare, near Lin- 
coln, Illinois. 

For the past seven years she was a worker in the ~ 
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laundry of the institution and assisted, supervised, and 
at times operated machiiierj- used in the laundry. 

On December 19, 1945 this claimant was operating a 
steam presser which was controlled and operated by 
compressed air. Due to  a faulty air line the heavy top 
board of the presser fell upon her hands and forearms, 
there being no foot release on the presser she was com- 
pelled to remain in that position while live steam flowed 
through the top portion of the presser upon her hands 
and arms until she was released by a patient. 

Her injuries were treated in the hospital of the insti- 
tution, where it was fpund that she was suffering from 
third degree burns on the dorsal surface of both hands, 
forearms and fingers. She remained there receiving 
treatment from the date of the injury until January $0, 
1946. She was first attended by Doctor Slakus. Later it 
was found necessary to perform skin grafting operations. * 

The first operation was performed by Doctor E. C. Gaff- 
ney at Lincoln, Illinois. The second operation was per- 
formed at the St. Luke Hospital, Chicago, Illinois by 
Doctor Paul Greeley, a plastic surgeon. 

On April 9, 1946, Doctor Greeley made the following 
report : 

, 

“This patient has bilateral dorsal burn scar ,  contractures on the 
extensor surfaces of each hand. The contracting scars extend down 
over the fingers and up  over the forearm.” 

’ 

On August 8, 1946 Doctor Greeley again reported as 
follows : 

“Mrs. Berthold has been discharged from St. Luke Hospital. Her 
grafts have grown completely and her progress to date is satisfactory. 
There is some tendency to develop some fibrosis beneath the grafts 
which m2ke for a little wrinkling of the new surface covering. I have 
advised her to use her hands as much as possible, to soak them in 
warm water and massage them, following which they should smooth 
out quite well during the next two or three months.” 
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At the September 1946 term of this Court the claim- 
ant appeared before its members for personal observa- 
tion. We found she had a healed scar approximately six 
inches long and about two inches wide on the extensor 
surface of her right hand which commenced at her fingers 
and extended into the forearm above the wrist. The skin 
grafting left a stcar of a dark brownish color, wrinkled 
surface and was not pliable. The left hand had a healed 
scar about nine inches long aad about two and one-half 
inches wide on the extensor surface from the forearm 
down and involved the first, second, and third fingers. 
The scars were ugly, the texture of the new grafted skin 
was leatherlike, considerably wrinkled and she was un- 
able to close her left hmd  to  any extent. These injuries 
are permanent. 

The stipulation entered into between the claimant 
and the respondent shows that respondent paid all medi- 
cal and hospital bills f o r  the claimant except the bill of 
Doctor E. C. Gaffney, First National Bank Building, 
Lincoln, Illinois, in the sum of $150.00. 

The record discloses that claimant was totally dis- 
abled, as a result of her injuries, from December 19, 
1945 until June 5 ,  1946. During this period she was re- 
covering from skin grafting operations performed by 
Doctor E. C. Gaffney. On the last mentioned date she 
returned to the institution and was reemployed until 
July 15, 1946. On that date she was'sent to Chicago, 
Illinois and placed under the care of Doctor Paul Greeley 
who performed another skin grafting operation which 
totally disabled her from performing work until October 
1, 1946. Claimant therefore was temporarily totally dis- 
abled for 34 weeks and 3 days. 

The departmental report filed in this cause shows 
that the annual salary of this claimant for one year next 

' 

' 

l 
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preceding the injury was $1,582.49. Therefore her aver- 
age weekly wage was $30.43. 

On this record we find that the claimant and. respond- 
ent were on the 19th day of December 1945 operating 
under the provisions of the Workmen’s Compensation 
Act; that on the date last above mentioned said claimant 
sustained accidental injuries which arose out of and in 
the course of her cmployment; that notice of said acci- 
dent was given respondent and claim for compensation 
on account thereof was made on the respondent within 
the time required under the provisions of said Act. 

The Court further finds that the claimant was in- 
capacitated for 34 weeks and 3 days for which she is 
entitled to temporary total compensation, a t  $18.00 per 
week, amounting to the sum of $619.71 from which must 
be deducted the sum of $563.63 heretofore paid by re- 
spondent to claimant during her disability as salary in 
lieu of temporary compensation leaving a balance due 
claimant f o r  temporary total disability the sum of $56.08. 

On the basis of the above findings an award is 
entered as follows: 

1. The sum of $18.00 per week for a period of 135 
weeks, as provided in Section 8 Paragraph (e) of said 
Act as amended, for the reason the injury sustained 
caused a 60% permanent loss of use of the left arm of 
claimant, amounting to the sum ,of $2,430.00. 

The sum of $18.00 per week for a period of 127% 
weeks as provided in Section 8 Paragraph (e) of said 
Act as amended, for the reason the injury sustained 
caused a 75% permanent loss of use of the right hand of 
the claimant, amounting to the sum of $2,295.00, making 
a total award for specific injuries received by claimant 
in the sum of $4,725.00. 

2. 
. 

/ 



123 

3. The sum of,$56.08 representing the balance due 

The sum of $150.00 for the use of Doctor E. C. 

claimant for temporary total compensation. 

4. 
Gaffney, Lincoln, Illinois. , 

5. Of these awards amounting to  the sum of 
$4,931.08 the following amounts are payable forthwith : 

$150.00 for the use of Doctor E. C. Gaffney. 
$ 56.08 due as  balance on temporary total compensation. 
$270.00 accrued on specific injuries to January 14, 1947. 

, The balance of the award amounting to $4,455.00 is 
payable to claimant at  $18.00 per week for 247 weeks, 
commencing January 21, 1947, with ope final payment of 
$9.00. 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of “An Act concerning the 
payment of Compensation awards to State employees. ’’ 

(No. 3969-Claim denied.) 

WILLIAM F. THORNTON, Claimant, vus. STATE OF ILLINOIS, 
Respondent. 

O p i n i o n  filed January 14, 194Y. 

7 CLAIMANT, pro se. 

GEORGE E’. BARRETT, Attorney General and C. ARTHUR 

NEBEL, Assistant Attorney ,General, of counsel, for re- 
spondent. 

I 
WORKMEN’S COMPERSATION ACT-c la im for damages t o  personal p r o p  

erty caused by  a third party, not compensahle under. Where an attend- 
ant  a t  Elgin State Hospital was struck in the mouth by a n  inmate 
resulting in the breaking of the upper dental plate of the claimant a 
claim for compensation therefor must be denied for the reason that 
claims for damages to personal property caused by the wrongful act of 
a third person are  not compensable under the Workmen’s Compensation 
Act. Mowerg vs. State, 11 C. C. R. 18. 

\ 
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DAMRON, J. 

The claimant alleges that while on duty as an 
attendant at the Elgin State Hospital, he was struck in 
the mouth by an inmate, breaking the upper dental plate 
of the claimant. Thereafter, the claimant had a new plate 
made at a cost of $75.00. He now files this claim for an 
award in the above amount to reimburse him f o r  this 
expenditure contending that inasmuch as this dental 
plate was broken in the course of his employment for the 
respondent, and due to the fact that it had been the cus- 
tom of the Department of Public Welfare, for several 
years past, to reimburse employees in welfare institu- 
tions f o r  the amount of costs for the replacement of 
glasses; that from this practice he believes the Depart- 
ment of Public Welfare should assume the responsibility 
of his broken dental plate. 

The respondent files its motion to dismiss for the 
reason that a cause of action is not stated in the com- 
plaint and that it being a claim for damages to personal 
property, caused by a third party, the claim is not com- 
pensable under the Workmen’s Compensation Act and 
therefore respondent insists that this claim should be 
dismissed. 

Damages for injury to personal property cannot be 
recovered under the provisions of the Workmen’s Com- 
pensation Act. In  Jdowery vs. State, 11 C. C. R. 18 was a 
claim filed to recover from the respondent for glasses 
which were broken during the course of his employment 
for  respondent. In  dismissing this claim on motion of 
the Attorney General, the Court said, 

“There is no ‘law in this State making respondent liable for damage 
to the personal property of an employee, where such damage is caused 
by the wrongful act of a third person, and consequently the motion of 
the Attorney General to strike must be sustained.” 
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The motion to dismiss this complaint is therefore 

Complaint dismissed. 
granted. 

(No. 3971-Claimant awarded $4,800.00.) 

ANNA M. RATEGAN, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed Janiiary 14, 1947. 

BENNETT & COLBACH, (MR. JOHN w. BENNETT, O f  

counsel) , f o r  claimant. 

GEORGE P. BARRETT, Attorney General ; WM. L. MOR- 
GAN, Assistant Attorney General, fo r  respondent. 

WORSMEK’S COMPENSATIOK Am-employee of Department of Revenve 
within provisions of-when award may  be made f o r  death of, under. 
Where employee of the Department of Revenue sustains accidental 
injuries, arising out of, and in the course of his employment, resulting 
in  his death, a n  award for compensation therefor may be made to those 
legally entitled thereto, in  accordance with Section 7 (a) of the Work- 
men’s Compensation Act, upon compliance with the requirements 
thereof and proper proof of claim therefor. 

ECKERT, C. J. 
Claimant, Anna M. Rategan, is the widow of William , 

F. Rategan, deceased, formerly employed by the Depart- 
ment of Revenue as a Field Auditor Supervisor. The 
deceased made audits at times and places designated by 
the Department, and had direct supervision of a large 

. field staff. With the approval of the Department, he used 
his own automobile f o r  transportation. 

On March 12,1946, by pre-arrangement, Matthew A. 
Berg, a member of the Field Staff, met .the deceased at  
the Rategan home a little before 8 o’clock in the morning. 
The men were scheduled f o r  work together on a special 
assignment. When the decedent went to the garage to 
get his automobile, the engine would, not start. He 
attempted to  push the car from the garage, and was 
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found by Mr. Berg, leaning against the car and breathing 
very rapidly. With Berg’s assistance, he rested in the.  
car for five or ten minutes, and then suggested, although 
he was not well, that they should proceed with their 
assignment. 

Berg then pushed the Rategail car, with Rategan 
driving, to a local garage, and the two men started for 
work in the Berg car. Rategan was still breathing heav- 
ily, and when they reached Douglas Park, Berg insisted 
Rategan lie on a bench and rest. After a half hour rest, 
Berg took Rategan home despite Rategan’s protest. 

Dr. John J. Gearin, called as a witness 011 behalf of 
claimant, testified that when called to the Rategan home, 
he found the deceased desperately ill. His breathing was 
very rapid; his pulse. was rapid and irregular; and he 
was having considerable pain over the region of the 
heart. It was the doctor’s conclusion that the deceased 
was suffering from a severe acute heart attack. Dr: 
Gearin stated : 

‘‘I came to the conclusion this attack was brought on by attempting 
to move his car, superinduced by exertion, attempting to move the car 
from his garage by himself, marked undue exertion, which is a very 
common thing.” 

Dr. Gearin ordered the patient hospitalized immediately, 
and placed in an oxygen tent. Rategan, however, died 
on March 24, 1946. 

The court finds that the death of William F. Rategan 
was due to  an accidental injury. (Carson-Paysom Co. vs. 
Indzcsh-ial comm., 340 Ill. 632.) At the time of the injury 
the employer and employee were operating under the 
provisions of the Workmen’s Compensation Act of this 
state, and notice of the aucident and claim for compensa- 
tion were made within the time provided by the act. The 
accident arose out of and in the course of ’decedent’s 
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employment. Decedent’s earnings during the year im- 
mediately preceding his death were $3,960.00. 

Claimant islentitled to an award under Section 7 (a)  
of the Workmen’s Compensation Act in the amount of 
$4,000.00. The death having occurred as a result of an 
injury sustained after July 1, 1945, this amount must be 
increased 2076, or $800.00. 

The testimony on hearing before Commissioner East 
was transcribed by A. M. Rothbart & Associates, who 
have submitted a statement of $32.70 for their services. 

An award is therefore made in favor of the Claim- 
ant, Anna M. Rategan, in the amount of $4,800.00, to be 
paid to her’as follows: 

, 

- 

This charge is reasonable and proper. I 

$ 756.00, which has accrued and is payable forthwith. 
4,044.00, which is payable in weekly installments of $18.00 per 

week, beginning January 13, 1947, for a period of 224 
weeks with a n  additional final payment of $12.00. 

An award is also made in favor of A. M. Rothbart 
& Associates for stenographic services in the amount of 
$32.70, which is payable ‘forthwith. ’ 

All future payments being subject to the terms and 
conditions of the Workmen’s Compensation Act of Illi- 
nois, jurisdiction of this cause is specifically reserved 
f o r  the entry of such further orders as may from time to 
time be necessary. 

This award is subject to  the approval of the Gover- 
nor as provided in Section 3 of “An &et concerning the ’ 

payment of compensation awards to State Employees. ” 

, 
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(No. 3983-Claimant awarded $2,500.00.) 

HELEN G. NORMAN, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opanion filed January 14, 194Y.‘ . 
b 

E. E. DENISON and R. QT. HARRIS, for  claimant. 

GEORGE F. BARRXTT, Attorney General; and C. 
ARTHUR NEBEL, Assistant Attorney General, for respond- 
ent. 

WORKMEN’S OCCUPATIONAL DISEASES ACT--State and  all employees of 
within purview of. In the absence of the election by the State to pro- 
vide and pay compensation under Section 4, of the Workmdn’s Occupa- 
tional Diseases Act, a right of action accrues to employees of the State, 
sustaining injury to health by reason of disease contracted or sustained 
in  the course of her employment and proximate!y caused by th,e negli- 
gence of the State, under Section 3 of said Act, which provides that 
violation by an  employer of any statute of this State, intended for the 
protection of the health of employees, shall constitute negligence of 
the employer within the meaning of the Section. 

SAMECOUT? of Claims has jurisdiction. to hear and determine 
claims under Section 3 of. The Court of Claims acquires jurisdiction 
to  hear,and determine claims against the State arising under Section 3 
,of the Workmen’s Occupational Diseases Act-Wheeler vs.. State, 12 C. 
C. R. 254. 

SAME-StatUte concerning hours of employment of females-in- 
tended to  protect hedlth of employees-violation of ,  evidence of negli- 
gence unrlel‘ Section 3 of.  A statute providing that  no female shall be 
employed in any public o r  pribate institution, or offices thereof, in  this 
State, more than eight’hours during any one day, or more than forty- 
eight hours during any one week is clearly intended for the protection 
of the health of employees, and a violation thereof by the State consti- 
tutes negligence under Section. 3 of the Workmen’s Occupational Dis- 
eases Act, and a cause of action arises in favor of employee against 
State, where employment was in  violation of said Statute, and she 
sustains injury to her health by reason of disease contracted or sus- 

‘tained in  the course of her said employment, as a result thereof. 

ECKERT, C. J. 
This action is brought under Section 3 of the Work- 

men’s Occupational Diseases Act, (Illinois Revised 
Statutes, 1943, Chapter 48, Section 172.3), by Helen G. 
Norman, an employee of the respondent, for damages 
sustained as a result of contracting tuberculosis while 
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working as an attendant at the Alton State Hospital, 
Alton, Illinois. Claimant is a married'woman whose hus- 
band was in service during the time of her employment 
by the respondent, is thirty-two years of age, and was 
first employed by the respondent on February 14, 1944. 
Prior to that time she was a strong and healthy young 
woman who had had no serious illness of any kind, and 
who had been active in the performance of the ordinary 
duties of a housewife. At the time of her employment 
she was thoroughly examined by a staff physician at the 
Alton State Hospital, and was found to be in good health. 
No evidence of tuberculosis was found a t  that iime in 
any of the tests which were made. 

Every morning during her employment, claimant 
took a group of patients from wards RCF 1, in fair 
weather, for a walk out of doors, and in inclement 
weather, to the recreation room. These patients were 
extremely violent and combative and deteriorated, and 
some of them were suffering from tuberculosis. The 
claimant, while on duty, and in the course of her employ- 
ment on the grounds and in the recreation room, came in 
direct contact "with these patients. Being insane, they 
were uncooperative and not able to control their coughing 
and expectoration. Claimant wore the usual uniform of 
an attendant at the institution, but was not provided with 
a special gown or mask of any kind for the cotering of 
the mouth or  nose. 

Claimant, from the time of her employment in Feb- 
ruary, 1944, up to and including the summer of that year, 
also came in direct contact with one Sarah Brown, a 
patient of ward RCF 1. She'took this patient out every 
day for recreation until the patient was assigned to  
Maple Cottage, at the institu'tion, a ward for tubercular 
patients. While she was confined in this ward, the patient 
died from tuberculosis. 
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Claimant’s regular hours of work were from 8 
o’clock in the morning to twelve o’clock noon, and from 
one o’clock d the afternoon until five o’clock in the after- 
noon, five days per week, and one-half. day on Saturday. 
Twice ealch week, after claimant had worked eight hours 
during the day, she was assigned to work at night, 
usually Monday night at  a card party, and Thursday 
night at a dance for the patients, a total of more than 
four hours and thirty-five minutes each week. She thus 
worked over eight hours in a twenty-four hour period 011 

Monday and Thursday, and worked over forty-eight 
hours every week while she was employed a t  the institu- 
tion. 

Shortly before May 24, 1945, claimant began feeling 
tire‘d, and experienced shortness of breath. An X-ray 
picture of her lungs was taken, and she was given a 
physical examination. Dr. Alfred P. Bay, managing offi- 
cer of the institution, then called claimant to his office 
and informed her that the X-rays aad the examination 
indicated she had contracted tuberculosis. 

On June 3, 1945, Dr. Bay ordered clgimant to bed, 
and she was hospitalized at the institution until Novem- 
ber 21, 1945. She still runs a, temperature, is still suffer- 
ing from active tuberculosis, and is unable to perform 
her ordinary duties as a house wife. She now’has house- 
hold help, sleeps late each morning, and rests each after- 
noon. Likewise she has not been able to return to her 
work at the institution, and because of her illness was 
granted a leave of absence on January 1, 1946. 

All necessary hospital, medical, and nursing services 
were furnished by the respondent while claimant was 
hospitalized at the institution. During the year prior to 
claimant’s hospitalization she received a total salary of 
$1,367.00. Thereafter, for a period of six months, she 

~ 
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received disability compensation in‘ the aggregate amount 
of $630.00. In. addition to ‘the medical, surgical, and, hos- 
pital services furnished by the respondent, claimant has 
expended on her own behalf the sum of $325.00. She asks 
damages in the total sum of $20,000.00. 

Dr. Truman G. Drake, called as a witness on behalf 
of claimant, stated that he examined claimant on January 
3, 1946, and took X-ray pictures at that time. He stated 
that claimant’s right lung, anteriorly, was slightly less 
resonant than the left; and in the left lung, beneath the 
breast, there were a few moist rales; that gastric wash- 
ings for tubercular bacilli were negative, but the sedi- 
mentation .rate was high, iiidiicating a probability of 
chronic infectious process. The chest X-ray showed a 
soft opacity in the right lung between the first and sec- 
ond ribs anteriorly, wlich was interpreted as being a 
tuberculous lesion. The doctor also testified that subse- 
quent examinations revealed claimant’s temperature 
always slightly above normal ; revealed a consistent ele- 
vation of the sedimentation rate; and revealed the right 
upper lobe lesion to be persistent and without marked 
change. Dr. Drake stated: 

I 

“On clinical grounds, we must consider this case one of pulmonary 
tuberculosis, which still retains enough activity to cause constitutional 
symptoms and which will require cqnstant and careful observation and 
treatment for a long period to come.”‘ 

In  a similar case, (TVheeZel- vs. State, 12 C. C. R. 
254), it was held that the State of Illinois may properly 
be made respondent, in the Court of Claims, in an action 
for damages for injury to health, resulting from a dis- 
ease contracted by a state employee in the cour’se of his 
employment, and proximately caused by the State’s negli- 
gence, under the terms and provisions of the Workmen’s 
Occupational Diseases Act. The State not having elected 

I 
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to provide and pay compensation under Section 4 of the 
Workmen’s Occupational Diseases Act, the employee has 
a right of action, under Section 3 of the Act. That sec- 
tion provides that violation by an employer of any 
statute of this State, intended for the protection of the 
health of employees, shall constitute negligence of the 
employer within the meaning of the section. 

It is apparent from the record that claimant was fre- 
quently required to work more than eight hours during 
any one day, and more than forty-eight hours during any 
one week. This was a violation of “An. Act Concerning 
the Hours of Employment of Females in Certain Occu- 
pations, ” (Illinois Revised Statutes, 1943, Chapter 48, 
Section 5, which provides : 

“No female shall be employed . . . in any public or  private institu- 
tion or offices thereof, incorporated or unincorporated in  this State, 
more than eight hours during any one day or more than forty-eight 
hours in  any one week . . .” 

The violation of this statute by the respondent was 
clearly a violation of a statute intended for the protection 
of the health of employees, and constitutes negligence 
under Section 3 of the >Workmen’s Occupational Diseases 
Set.  (Wheeler v. State, supra.) 

The claimant has met all of the requirements of Sec- 
tion 3 of the Workmen’s Occupational Diseases Act, and 
the record amply sustains the allegations of her com- 
plaint. She was confined to her bed fo r ‘a  period of 
approximately twenty-six weeks during her illness. From 
the time she left the hospital on November 21,1945, until 
the hearing before Commissioner Jenkins, on October 18, 
1946, she was unable to perform her usual duties. The 
disease is still active ; her future health is uncertain, and ’ 

her present physical condition is not that of a normal 
young woman of the same age. The court is of the 
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I opinion that claimant is entitled to  damages under Sec- 
tion 3 of the Workmen's Occupational Diseases Act in 
the amount of $2,500.00. An award is therefore entered 
accordingly. 

, 
(No. 3986-Claimant awarded $4,800.00.) 

LOUISA AMMANN, Claimant, vs.' STATE OF ILLINOIS, Respondent. 
Opinion. filed Januarg 14, 1947. 

JAMES M. BYRNE, for claimant.' 

GEORGE F. BARRETT, Attorney General and C. 
ARTHUR NEBEL, Assistant Attorney General, fo r  re- * 
spondent. 

WORKMEN'S COMPENSATION Am-employee of Department of  Publac 
Works and Bualdings withan provaston of-when award m a y  be made for  
death oj ,  under. Where employee of the Department of Public Works 
and Buildings sustains accidental injuries, arising out of, and in the 
course of his employment, resulting i n  Ms death, an award for com- 
pensation therefor may be made to those legally entitled thereto, in  
accordance with the provisions of the Act, upon compliance with the 
requirements thereof and proper proof of claim therefor; Section 7 (a) 
of the Act. 

, 

ECKERT, C. J. 

Claimant, Louisa Ammann, is the widow of Louis 
Ammann, deceased, formerly employed by the Depart- 
ment of Public Works and Buildings, Division of High- 
ways, as a laborer. On the morning of June 19, 1946, 
while standing on the running board of a truck which was 
being towed, the deceased was thrown from the truck, 
falling backwards, and striking his head on the pave- 
ment. Death occurred five hours later. Ammann was 
married and left him surviving his widow, the claimant, 
but no children dependent upon him f o r  support. His 
earnings during the year immediately preceding his 
death were $1,439.05. 
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At the time of the accident, which resulted in the 
death of Louis Ammann, the employer and employee 
were operating under the provisions of the Workmen’s 
Compensation Act of this state, and notice of the acci- 
dent and claim for compensation were made within the 
time provided by the act. The accident arose out of and 
in the course of decedent’s employment. 

Claimant is entitled to an award under Section 7 (a)  
of the Workmen’s Compensation Act in the amount of 
$4,000.00. The death having oocurred as a result of an 
injury sustained after July lst, 1945, this amount must 

.be increased 20%, or $800.00. 

ant, Louisa Ammann, in the amount of $4,800.00, to be 
paid to her as follows: 

’ 

An award is, therefore, made in favor of the claim- . 

8 498.00.payable in weekly installments of $16.60 per week, for a 
period of 30 weeks, which has accrued and is  payable 
forthwith; 

$4,302.00 payable in weekly installments of $16.60 per week, begin- 
ning, January 16, 1947, for a period of 259 weeks, with an 
additional final payment of $2.60. 

Claimant’s petition for a lump sum award is denied. 
All future payments being subject to the terms and 

conditions of the Workmen’s Compensation Act of Illi- 
neis, jurisdiction of this cause is specifically reserved fo r  
the entry of such further orders as may from time to 
time be necessary. 

This award is subject to the approval of the Gov- 
ernor as provided in Section 3 of “An Act concerning 
the payment of compensation awards to State em- 
ployees. ” 
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(No. 3998-Claimant awarded $1,200.00.) 

LOUIS F. OPEL, GS. STATE OF ILLINOIS. 

O p i n i o n  filed Jan7ial-y 14, 1947. 

CLAIMANT, pro se. 

GEORGE F. BARRETT, Attorney General; C. ARTHUR 

NEBEL, Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION ACT-employee of Diviszon of Highways. 
within provisions of ,  when an award for temporary total and scars and 
disfigurements may be under. Where an employee of the State sustains 
accidental injuries, arising out of and in the course of his employment, 
resulting in temporary total disability and scars and disfigurement of 
his face and head, due to third degree burns, an award for compensa- 
tion therefor may be made, in accordance with the provisions of the 
Act, upon compliance by the employee with the terms thereof. 

DANRON, J. 

On November 9, 1945, this claimant was a member of 
a group employed by the‘Division of Highways in Wor- 
den, Madison County. The weather was cold, and the 
battery of one of the trucks assigned to the group did 
not have sufficient power to start the motor. It was de- 
cided to tow the truck behind another. Since the choke 
was not operating, claimant was ordered to ride the front 
end of the towed truck and pour gasoline into the car- 
buretor as the truck was pulled as aforesaid. While the 
claimant was pouring the gasoline as ordered, the motor 
backfired setting the gasoline in the carburetor on fire 
and blowing flaming gas out of the carburetor onto claim- 
ant and the front of the truck. Claimant’s face, neck, 
head, and hands were covered ivith burning gasoline and 
burned. 

Claimant was at once taken to the St. Francis Hos- 
pital, Litchfield, where he was placed under the care of 
Dr. Harry A. Yaeger. On July 19, 1946, Dr. Yaeger sent 
the following report to the Division of Highways: 

- 
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“Final report and resume of the case of Mr. Louis Opel of vorden ,  
Illinois, a State highway employee. 

Mr. Opel sustained extensive first t o  third degree burns on the en- 
t ire head, face, and neck on 11-9-45, a result of a gasoline explosion. 
Debridement, antiseptic dressings, and shock therapy were carried out 
i n  the emergency room at St. Francis Hospital. Penicillin and sulpha 
drugs by injection were begun immediately. Dressings weie left un- 
touched for several days until febrile reaction indicated a change to 
wet dressings. These were continued up to December 4th, at which 
time a large graft 6 x 10 cm. was applied between the vertex and the 
occiput to cover about one-fourth of the total granulating area. Only 
this part was grafted because of the fact that  a moderate amount of 
infection persisted which did not respond to the penicillin and sulpha 
drugs. At least 95% of this grafted area remained viable and grew in 
good shape. Subsequently on January 17, 1946, the remaining granu- 
lating area occupying the left temporal parietal and preand-post auri- 
cular areas was grafted with a Padgett dermatome split thickness 
graft. Subsequently i t  was found that about 85% of this grafted area 
remained viable. Repeated attempts to epithelize the residual granu- 
lating areas met with difficulty. Various agents including red blood 
cell powder, sulfa and urea powder, silver nitrate, and other usual 
agents were used. These areas undoubtedly would have responded well 
to  small Thiersch grafts but the patient refused further treatment 
along this line. As a result it was necessary to continue with the above, 
named agents in the attempt to heal these areas. This was accomplished 
with considerable difficulty and delay which was previously predicted 
to the patient. These dressings were applied on a n  average of four-day 
intervals. At the present time it is  entirely healed. Because of the 
fact that the patient is  bald, there is, fortunately, relatively little dis- 
figurement and in these areas denuded of hair the hair from adjoining 
areas will suffice to cover to a considerable extent. In spite of the 
patient’s objection to the Thiersch grafts which would have terminated 
the difficulty o€ repeated dreqings, there is very little scarring evident. 
The skin has practically normal texture and color, and it is difficult to  
distinguish the burned and grafted areas‘from the adjoining skin. I 
feel that the en4 result may be considered thoroughly satisfactory and 
disfigurement minimal. I 

Disfigurement of the right ear is  minimal and confined td the helix. 
The left ear was severely burned particularly along the helix which 
shows, as you will notice on the picture, a moderate degree of dis- 
figurement. I would estimate about 20% loss of the helix on the right 
ear  and about 50% on the left ear.” 

The claimant, a t  the request of the Court was present 
for  observation on January 14, 1947, at Springfield. 

At the time of his injuries, claimant was sixty-two 
years of age and had no )children under the age of six- 

1 ,  
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teen years dependent upon him for support. He is par- 
tially bald. When he is facing you his ears have the 
appearance of small horns protruding from the upper 
part of each ear. This is a result of the partial de- 
struction of the helix of each ear. It is more pronounced 
on the right ear. There is noticeable scar tissue below 
his chin, on his scalp and above his left ear. These scars 
are the result of severe third degree burns and are per- 
manent. He will be required to  carry them throughout 
his liftime. 

Considering this record, the medical reports, and our 
personal observation of the claimant, we find as follows : 

That the injuries complained of were received in the 
course of the employment, that due notice was given re- 
spondent as required by Section 24 of the Workmen’s 
Compensation Act; that all necessary medical and hos- 
pital expenses amounting to $967.10 were furnished by 
respondent; that claimant was disabled from the date 
of his injuries to March 26, 1946, for which he was paid 
compensation in the sum of $200.42; that his earnings 
for one year next preceding his injuries totaled $1,330.15 ; 
that @is average weekly wage was $25.57 making his 
weekly compensation rate $15.35 ; that the scars and dis- 
figurements received by claimant are compensable. 

An award is hereby entered in favor of Louis F. 
Opel, the claimant, as follows: 

The sum of Twelve Hundred ($1,200.00) Dollars as 
provided in Section 8, Paragraph (e) of the Workmen’s 
Compensation Act to be paid claimant at the rate of 
$15.35 a week. Of this amount the sum of Six Hundred 
and Forty-Four Dollars and Seventy Cents ($644.70) 
has accrued and is payable forthwith in a lump sum. The 
remainder, amounting to the sum of Five Hundred and 
Fifty-Five Dollars and Thirty Cents ($555.30), is pay- 
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able to claimant at  the rate of $15.35 a week commencing 
January 21, 1947 for thirty-six weeks with one final pay- 
ment of Two Dollars and Seventy Cents ($2.70). 

This award is subject to  the approval of the Gov- 
ernor as provided in Section 3 of i iAn Act concerning 
the payment of compensation awards to State Em- 
ployees. ” 

(No. 2263-Claim denied.) 

WORDEN-ALLEN COMPANY, A CORPORATION, Claimant, vs. STATE 
OF ILLINOIS, Respondent. 

Opinion filed March 25, 1947. 

E. V. CHAMPION, for claimant. 

GEORGE F. BARRETT, Attorney General; C. ARTHUR 

NEBEL, Assistant Attorney General, for  respondent. 

CONTRACTS-When claim for extra reimbursement over and above 
contract price, for expenses incurred and loss sustained by claimant due 
to delays allegedly caused by State, will be denied-standurd specifica- 
tions for Road and Bridge construction, Division 1, Section 9.Y, pro- 
vides-acceptance of the last payment by contractor shall operde as 
and shall be a release t o  the Department from all claims or liability 
f o r  anything done or furnished, or relating t o  the  work under th i s  con- 
tract, or for any act or  neglect of said department relating to or  con- 
nected with said contract. Where it appears that contractor voltlntarily 
agreed to carry out his construction contract, notwithstanding alleged 
delays of the State i n  awarding the same, finished the work and did 
accept and cashed the final voucher issued therefor without reservation, 
he is precluded by the terms of his contract from claiming additional 
reimbursement for losses sustained and expenses incurred. 

The provisions of Standard Specifications for Road and Bridge 
Construction-a part of his contract-are controlling. Henkel Construc- 
tion Company vs. State, 10 C. C. R. 538; Strandberg and Son Co. vs. 
State, 13 C. C .  R. 49; Pickus Engineering and Construction Co. vs. StaDe, 
13 C. C. R. 39; Richardson vs. State, 14 C. C.  R. 3. 

. 

DAMRON, J. 

This cause is now before the Court on motion of the 
respondent to dismiss the complaint heretofore filed in 
this cause on November 9,1933. 
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The record consists of the complaint, stipulation of 
facts, reports of the Division of Highways, brief, state- 
ment and argument of both claimant and respondent. 

From the record we find that the claimant submitted 
its bid to the Department of Public Works and Buildings, 
Division of Highways, for the erection jof a steel I-Beam 
Railroad, overhead concrete bridge which was to span 
the railroad right of way and tracks of the Chicago Great 
Western Railroad Company in JoDaviess County, 
Illinois. 

According to specifications this construction work 
was to be completed on or before October 15, 1932. But 
due to certain delays on behalf of respondent in negotiat- 
ing with the Railroad Company, the contract was not 
awarded to claimant until September 23, 1932, a period 
of nearly two months after claimant’s bid was submitted. 
This neglect on behalf of the respondent thereby slowed 
down the construction work to such an extent that opera- 
tions on the job did not commence until the middle of 
October causing construction work to  be carried into the 
cold weather months,’ therefore the claimant was obliged, 
according to. the standard practice contained in said 
specifications, to heat materialseentering into the concrete 
and likewise to protect the concrete after it had been 
poured, all of mhiqh increased the cost of construction, 
not contemplated by the claimant a t  the time it submitted 
its bid, and would not have been necessary had the re- 
spondent awarded the contract promptly. When the 
award was finally made, at the request of the elaimant, 
the termination date for the completion of this project 
was extended by the respondent to December 8, 1932, 
and during the course of the construction of said bridge 
the respondent changed plans and specifications on at 
least two occasions which caused further delay in its 
completion. Y 
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Claimant contends that as a result of such delays it 
was caused to expend $1,295.83 above the contract cost 
whi4ch would have been prevented, had the work been 
done at a time when claimant had every reason to expect 
it to be done, with the completion date fked as October 
15,1932, as it was at  the time claimant submitted its bid. 
Attached to the complaint and made a part thereof is a 
bill of particulars, supported by affidavit, showing the 

, additional costs incurred by claimant over and above the 
contract price. 

The stipulation of facts shows that final inspection 
on said project was made on August 18, 1933; that final 
payment of claimant’s estimate was September 16, 1933 
and that State Warrant representing said final payment 
dated September 20,1933 payable to claimant, in the sum 
of $290.99, was endorsed and cashed by said claimant, 
and that said Warrant is now in the files of the State 
Auditor in Springfield, Illinois. It is not contended by 
the respondent that the final warrant cashed by claimant 
included the extra expenses and costs incurred by 
claimant. 

The respondent files its’ motion to dismiss the com- 
plaint on the ground that the claimant having accepted 
and cashed the final warrant has thereby given respond- 
ent a full release from any and all actions arising out of 
the contract. The motion is based on the following pro- 
vision contained in the contract: 

l 

I 

Division 1, Sec. 9.7. “The acceptance by the contractor of the last 

I 
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sustained by it due to  delays fo r  which claimant contends 
respondent is liable. 

The evidence in this case shows that claimant was 
an experienced contractor, was acquainted with the 
standard specifications as contained in the proposals, and 
was familiar with Section 9.7 of the “Standard Specifica- 
tions For  Road and Bridge Con~truction”, as adopted 
by the Department of Public Works and Buildings, Jan- 
uary 2,1932. Yet in the face of this knowledge, claimant 
continued to permit its bid to stand as filed f o r  nearly 
two months, and accepted the job.after it was awarded 
to it. Claimant completed the work, cashed the final 
voucher without reservation, other than letters directed 
to the Division of Highways during the course of con- 
struction. This was an attempt to  reserve some pur- 
ported right although Division l, Section 9.7 of the Speci- 
fications, specifically stated that, “acceptance by the con- 
tractor of the last payment shall operate as and shall be 
a release to the Department from all claims or  liability 
for anything done or furnished, o r  relating to the work 
under this contract, o r  for any act or neglect of said De- 
partment relating to or  connected with the said con- 
tract , ,. 

This Court has passed upon contracts including the 
“Standard Specifications for Road and Bridge Construc- 
tion”, and in claims such as the one before us, have held 
that final payment under such a contract constitutes a 
release of all claims and liabilities under the contract 
and that an award cannot be made, arising out of such a 
contract, after final payment has been accepted by the 
contractor. Herzkel Constructiorz Company vs. State, 10 
C. C. R. 538; Stravzdberg arzd Son Co. vs. State, 13 C. C. 
R. 49; Pickus Elzgineerirzg arzd Constructiom Co. vs. 
State, 13 C. C. R. 39; Richardson vs. State, 14 C. C. R. 3. 

-6 
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After considering the record before us, we conclude 
that the claimant has no right of recovery. 

The motion of the Attorney General to  dismiss the 
complaint is well founded in law and is therefore allowed. 

Complaint dismissed. 

(No. 3330-Claimant awarded $525.17.) 

PATRICK J. DUIGNAN, Claimant, us. STATE OF ILLINOIS, 
Respondent. 

Opiniok filed March 25, 194Y. 

VICTOR N. CARDOSI, for claimant. 

GEORGE F. BARRETT, Attorney General and WILLIAM 

L. MORGAN, Assistant Attorney General, for respondent. 
WORKMEN’S COMPENSATION xT-attendant at iManteno State Hos- 

pita! within provisions of--when an award for  disfigzirement may be 
made under. Where a n  employee at Manteno State Hospital sustains 
accidental injuries, arising out of and in the course of his employment, 
resulting in  a permanent disfigurement of face, a n  award for compensa- 
tion therefor may be made, in  accordance with Section 8(c )  of the Act, 
as amended, upon compliance by employee with the requirements 
thereof. 

SAME-When claim f o r  temporary total, or pel-manent partial, das- 
abglity, will be denied. Where record is insufficient, a n  award cannot 
be based upon mere speculation, surmise or conjecture and therefore 
must be denied. 

DAMRON, J. 

The complaint was filed November 10, 1938 ; hearing 
completed on December 3, 1946 and the transcript filed 
on December 31, 1946. 

No jurisdictional questiok are involved. It is stipu- 
lated that the claimant and respondent were governed 
by and operating under the Workmen’s Compensation 
Act and that the accidental injuries arose out of, and 
in the course of claimant’s employment. 

, 
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The complaint asks that claimant be awarded (1) 
such compensation f o r  permanent disabilities as the evi- 
dence may show he is entitled to receive under the pro- 
visions of the Workmen’s Compensation Act, and (2) 
reimbursement of $357.02 expenses paid and incurred 
for medical, surgical and hospital treatment at  the Mayo 
Clinic, Rolchester, Minnesota ; transportation expense to 
and from claimant’s home to Rochester and $39.52 ex- 
penses of eight trips to the Illinois Research Hospital. 

The record discloses that claimant, Patrick J. Duig- 
nan, on November 12, 1937 was employed by the Depart- 
ment of Public Welfare as an attendant a t  Manteno State 
Hospital. His wages were $52.50 per month, plus main- 
tenance-the value of which is $24.00 per month. 

While watching patients standing in the supper line, 
claimant was struck and knocked down, without warn- 
ing, by a patient. He immediately reported to the hos- ’ 
pita1 at the institution where he received emergency 
first-aid attention and was confined to‘ bed. An x-ray 
examination revealed claimant had a frgcture of the left 
zygomatic process. He returned to work about a week 
later and on December 13, 1937 was admitted to the Illi- 
nois Research Hospital having been referred there by 
the officials at  Manteno. X-rays disclosed fracture of the 
left malar bone with downward displacement of the 
lower orbital ridge ,whereupon an operation was per- 
formed exposing the zygomatic arch, the arch was lifted 
by instrumentation and the wound closed. He was dis- 
charged on December 22, the hospital report stating, 
“that while the depression had not been completely re- 
moved, yet his appearance was much improved. ” 

Claimant testified he was unable to work following 
the last operation owing to severe pain in his head. 

He was absent from work about three weeks and then 

‘ 
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returned and worked another three weeks. He could not 
recall whether he worked from that time until he went to 
Rochester in August of the following year. He had 
been left with a large depression on the left side of his 
face and in an effort t o  correct this disfigurement in 
August 1938, he went to the Mayo Clinic in Rochester 
where an operation was performed which failed to elim- 
inate the disfigurement. 

After leaving the State’s employ in January 1938, 
he requested Dr. Hinton t o  provide further medical treat- 
ment but was merely told that he had been discharged by 
the Illinois R’eseavch Hospital. 

He went into business with his father in 1938 but 
could not recall whether it .was before or  after going to  
Rochester. In  1940 he enlisted in the Canadian Army 
serving three and a half years and then joined the United 
States Armed Forces where he served in the infantry. 
No evidence was offered by claimant as to his present 
occupation or earnings. 

It is obvioui from this somewhat detailed statement 
of all the evidence that the record is insufficient to show 
that claimant, has sustained either temporary total, or 
permanent partial, disability for which he is entitled t o  
any compensation. Any award given f o r  such disability 
would. necessarily rest upon mere speculation, surmise 
or conjecture and therefore must be denied. Cross vs. 
State, 13 C. C. R. 174 at  178. 

The proof is also entirely too vague to establish 
claimant’s right to reimbursement for the surgical, hos- 
pital and other expenses he incurred in connection ’with 
his treatments at Rochester, Minnesota or to dispel the 
reasonable inference that claimant voluntarily elected 
to obtain these services at his own expense. 

Having been referred to the Illinois Research Hos- 

I 
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pita1 for further treatment by his superiors at  Manteno 
he is clearly entitled to  reimbursement of the $39.52 
transportation expense fo r  the eight trips he was re- 
quired to make to that institution. 

I n  addition to the above claims resolved as aforesaid, 
claimant also seeks compensation f o r  the serious and 
permanent disfigurement to  his face. The record, based 
upon the Commissioner’s observation of claimant, de- 
scribed that disfigurement as an indented puckered scar 
of purplish discoloration approximately 2% inches long, 
extending under the orbit of the left eye from the hair 
line to  a point immediately under the pupil of the eye, 
with a marked depression of the. left cheek toward the 
upper line of the jaw. This disfigurement having re- 
mained in this condition for  over nine years, there is 
no good reason to assume there will be any improvement 
in claimant’s condition. 

Claimant having suffered disfigurement as a direct 
result of an accidental injury which arose out of, and 
in the course of, his employment, he is entitled to an 
award. 

The Commissioner on the basis of his observation 
recommends that claimant be awarded compensation 
under Section 8 ( c )  in the sum of $485.65 computed at  
the rate of $8.83 (claimant’s weekly compensation rate 
on the basis of $918.00 annual earnings including main- 
tenance) for a period of 55 weeks. 

An award is hereby entered in favor of claimant in 
the sum of Five Hundred Twenty Five Dollars Seven- 
teen Cents ($525.17) which includes $39.52 transporta- 
tion expenses incurred in connection with medileal and 
hospital treatment at Illinois Research Hospital and 
$485.65 under Section 8 ( c )  o f  the Workmen’s ‘Compensa- 
tion-Act, as amended, for serious and permanent facial 

. 
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disfigurement, all of which has accrued and is payable 
forthwith. 

A. M. Rothbart, Court Reporting Service, 120 South 
LaSalle Street, Chicago, Illinois, was employed to  take 
and transcribe the evidence in this case and has rend- 
ered a bill in the amount of $24.80. The Court finds that 
the ‘amount charged is fair, reasonable, and customary 
and said claim is allowed. 

This award is subject to the approval of the Gov- 
ernor as provided in Section 3 of, “An Act concerning 
the payment of compensation awards to State em- 
ployees ”. 

(No. 3644-Claimant awarded $61.98) 
(No. 3645-Claimant awarded $88.14) 
(No. 3646-Claimant awarded $79.00) Consolidated. 
(No. 3647-Claimant awarded $82.95) 

$312.47) 

ALEXANDER, STEELE, ROBERT MORAN, ROBERT ECKART, ED BLEI- 
MEHL, Claimants, wus. STATE OF ILLINOIS, Respondent. 

Opinaon filed March 25, 1947’. 

HARRY C. KINNE, Chicago, Illinois, Attorney for 

GEORGE F. BARRETT, Attorney General, and WM. L. 
claimants. 

MORGAN, Assistant Attorney General for respondent. 

’ 

SmpL~Es-lapse o f  appropraataon out of whzch cozild be pazd-before 
presentment 01 bill-suficzent anexpended balance in appropriation- 
when award for value m a y  be made. Where it clearly appears that 
claimant furnished supplies or rendered services to  the State, for which 
an appropriation existed out of which payment could be made therefor, 
an award may be made for  reimbursement or payment for said supplies 
or services where such appropriation lapsed before payment was made 
for same, and sufficient unexpended balance therefor remains therein, 
on claim filed in  reasonable time. 
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DAMRON, J. 

The above complaints were filed by the respective 
claimants on October 21, 1941. 

The claimants and respondent by their respective 
attorneys filed a stipulation herein on January 4, 1947, 
whereby they ask to consolidate the aforesaid claims. It 
is further stipulated that the record shall consist of the 
report of the Director of the Department of Conservation 
dated November 18, 1941. 

The evidence as disclosed by the record as above 
stipulated establishes that each of the claimants during 
the month of February 1941, and for  a varying num- 
ber of preceding months were, and had been, continu- 
ously employed as tree surgeons by the Department of 
Conservation. Their services were terminated on Feb- 
ruary 8, 1941. They were employed pursuant to an oral 
agreement at “a salary of $125.00 per month, and ex- 
penses consisting of room and board and railroad fare 
to and from their respective places of residence in Win- 
netka, Wilmette, and Highland Park, and their various 
places of employment ”. 

The claimants rendered an account of expenses each 
month to  the Department of Conservation and such ex- 
penses were paid during their entire period of employ- 
ment except f o r  the month of January 1941, (and in one 
instance a few days in Pebruary). The only reason 
given for refusing to approve the vouchers for these 
field expenses incurred after January 1, 1941 was that 
it was “felt that claimant’s headquarters should have 
been the point at  which they were working”. This, of 
course, was a departure from, and at  variance with, the 
terms of the employment and claimants had been given 
no notice of any such change prior to the time they in- 
curred this expense. 
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It is not controverted, but on the contrary admitted, 
of record, as stipulated, that it was a condition of claim- 
ant’s employment that they were to be allowed their 
travelling and maintenance expenses when actually en- 
gaged in work away from their homes, and moreover 
were so paid during their entire period of employment 
except for the period from January 1 to February 8 
when their employment mas terminated. 

The amount of reasonableness of such expenses or 
that they mere not actually incurred in good faith as 
itemized in the signed vouchers duly presented by the 
claimants, has never been questioned. The services fur- 
nished by these claimants and the expenses which con- 
stitute the basis of their present claims mere properly 
and duly authorized. The services were performed and 
the expenses incurred pursuant to such authorization 
and during the time the same were authorized. Vouchers 
were submitted with due diligence and claimants through 
no fault of their own were not paid, although, when the 
services were rendered and charges incurred, there re- 
mained ai sufficient unexpended balance in the appropria- 
tion from which payment could have been made. Pay- 
ment of these claims is to be distinguished from pay- 
ment of additional compensation for personal services 
already performed and fo r  which remuneration had al- 
ready been paid. Claimants’ regular salary vouchers for 
the month in question never included or purported to  
constitute payment of these expenses as itemized on their 
separate expense vouchers. 

We find that claimants are entitled to  an award. An 
award is therefore made in favor of: Alexander Steele, 
claimant, in the sum of $61.98; Robert Moran, claimant, 
in the sum of $88.14; Robert Eckart, claimant, in the sum 
of $79.00; Ed  Bleimehl, claimant in the sum of $82.95. 



(Nos. 3804, 3903, 3941-Consolidated-Claimants awarded $17,541.79.) 

EDWARD J. BARRETT, Claimant us. STATE OF ILLINOIS, Respondent. 
GREAT AMERICAN INDEYNITY COMPANY OF NEW YORX, a corp. 

Claimant, us. STATE OF ILLINOIS, Respondent. 

EDWARD J. BARRETT, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opalzion filed March 25, 1947. 

NASH, AHERN, MCDERMOTT & MCNALLY, of Chicago, 
fo r  Claimant, EDWARD J. BARRETT. 

MOSES, BACHRACH & KENNEDY, MR. FELIX VISK, of 
Counsel, for Claimant, GREAT AMERICAN INDEMNITY COM- 
PANY OF NEW YORK. 

. ARRINGTON, FIEDLER & HEALY, (MR. GEORGE FIEDLER 
& MR. THOMAS AMBERG, of Counsel) for Claimant, ED- 
WARD J. BARRETT. 

GEORGE 'F. BARRETT, Attorney General, and WM. L. 
MORGAN, Assistant Attorney General, for respondent. 

STATE TREASURER-When an award may be made for legal expenses 
incurred under his  oncia1 bond. Where it appears that the Treasurer 
of the State of Illinois procured Indemnity Bonds as required by statute 
and subsequently while in  the dischgrge of his official duties was sued 
on said bonds and was, thereafter, defended in said legal proceedings 
by the same bonding companies and they succeeded in having the claims 
against the State Treasurer, in  his official capacity, discharged, and in 
so doing avoided a potential liability in excess of $1,000,000.00 against 

I the State of Illinois, an award may be made for the legal expenses 
necessarily incurred by the aforesaid bonding companies, in  the defense 
of said litigation, on the grounds that the results of their efforts inured 
to the benefit of the State and the fees and charges were reasonable in  
view of the importance of the litigation. I 

ECKERT, C. J. 

On June 1, 1943, the claimant, Edward J. Barrett, 
filed his original claim in this court. (Case No. 3804). 
Thereafter, 'and until November 15, 1944, he was absent 
from the State of Illinois, serving as a member of the 
United States Marine Corps.'His claim was Subsequently 
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held to have been prematurely filed because of the 
pendency of litigation in the Superior Court of Cook 
County. (Barrett vs. State of IZZimois, 13 C.C.R. 13). That 
litigation hqs since been terminated. 

On February 1, 1945, the claim of the Great Amer- 
ican Indemnity Company of Neiv York was filed, (Case 
No. 3903), and on December 14, 1945, Edward J. Barrett 
filed a claim for the use and benefit of the Fidelity & 
Casualty Company of New York, a eo-surety with the 
Great American Indemnity Company of New York, (Case 
No. 3941). The subject matter of the three claims being 
the same, on September 12, 1946, the cases were con- 
solidated. Evidence in the consolidated cases was taken 
on September 18, 1946 before Commissioner East. 

The Great American Indemnity Company now asks 
leave to withdraw its claim. Such leave is hereby granted, 
and the claim of the Great American Indemnity Com- 
pany of New York, case No. 3903, is dismissed with 
prejudice. 

The claims of Edward J. Barrett, claimant in cases 
No. 3804 and 3941, are based on the following facts: on 
November 4, 1930, Edw.ard J. Barrett was elected Treas- 
urer of the State of Illinois f o r  a two year term begin- 
ning January 1, 1931. On December 9, 1930, he applied to 
the Fidelity & Casualty Company of New York to sign his 
official bond as a eo-surety with the Great American In- 
demnity Company of New York, and on December 24, 
1930, he executed a second application to the Fidelity & 
Casualty Company of New York to sign an additional 
bond, likewise with the Great American Indemnity Com- 
pany of New York as eo-surety. 

Both bonds were signed, and each was in the penal 
sum of $500,000.00. Each gpplication contained an in- 
demnifying agreement which provided that the applicant , 
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would “indemnify the Company against any losses, dam- 
ages, costs, charges and expenses it may sustain, incur, 
o r  become liable for in consequence of said bond or any 
renewal thereof, or any new bond issued in continuance 
thereof or as a substitute therefor.” The Fidelity & Cas- 
ualty Company of New York subsequently issued the 
two bonds requested, with the Great American Indemnity 
Company of New York as co-surety. Premiums in the 
amount of $4,000.00 were paid by the State of Illinois; 
the bonds were filed in the office of the Secretary of State, 
and were duly approved by the Governor and two justices 
of the Supreme Court, all in accordance with statutory 
requirements. The bonds remained in full force and effect 
from the date of their filing until the expiration of Mr. 
Barrett’s term,of office on January 9,1933. 

On December 10, 1937, a suit was started in the 
Circuit Court of Sangamon County, Illinois, by American 
Legion Post No. 279, against the Fidelity & Casualty 
Company of New York, the Great American Indemnity 
Company of New York, and others, as defendants. On 
December 14, 1937 a suit was also started in the United 
States District Court, Southern Division, in and for the 
Southern’ District of Illinois, by Gordon L. Seeger, nam- 
ing the Fidelity & Casualty Comp&ny of New York, and 

’the Great American Indemnity Company of New York, 
and others, as’defendants. I n  each suit it was alleged that 
Edward J. Barrett, and the Fidelity & Casualty Company 
of New York and the Great American Indemnity Com- 
pany of New York were liable on the official bonds of Ed- 
ward J. Barrett to  the creditors of the Ayers National 

1 Bank of Jacksonville, Illinois, which had become insolvent 
in November; 1932, for the proceeds of certain securities 
of that bank. These securities were alleged to have been 
wrongfully deposited by the bank as a pledge to secure 



prior to its insolvency, *in an amount of approximately 
$1,800,000.00. The complaints charged that Edward J. 
Barrett, as State Treasurer, had converted these funds 
when he liquidated the securities in his official capacity. 

Subsequent to  the service of summons upon the bond- 
ing companies, they notified Mr. Barrett of the pendency 
of the suits, and that they would expect reimbursement 
for any loss or expense incurred by reason of the litiga- 
tion. Although Mr. Barrett was.represented by the At- 
torney General of the State of Illinois, the bonding com- 
panies, by their own counsel, moved to  strike the com- 
plaints and dismiss the suits. The motion to  dismiss was 
granted by the Circuit Court of Sangamon County, Illi- 
nois, and upon appeal to the Supreme Court of Illinois 
the aletion of the trial court was affirmed. (‘Americun 
Legion Post vs. Barrett, 371 Ill. 78). The suit in the 
United States District Court was also subsequently dis- 
missed. 

The claimants now allege that the interests of the 
several defendants differed in the litigation; that it was 
necessary f o r  the bonding companies to employ their own 
counsel for their defense; that because of these suits, the 
Fidelity & Casualty 6ompany of New York sustained 
losses, damages, costs charges and expenses amounting 
to $17,541.70; that Edward J. Barrett became liable to 
indemnify the Fidelity & Casualty Company of New York 
on account of such losses, costs, charges and expenses; 
that the Fidelity and Casualty Company of New York 
has demanded reimbursemept from Mr. Barrett, and that 
although morally and legally liable for the payment of 8 

this money, Mr. Barrett is financially unable to  pay i t ;  
that because the liability was incurred by Mr. Barrett in 
his official capacity as Treasurer of the,State of Illinois, 

I 

, 
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because the bonds were given to satisfy a statutory re- 
. quirement, and because the premiums f o r  the bonds were 

paid by the State, the liability is the liability of the 
State. Mr. Barrett further alleges, that, in incurring this 
liability, he was acting as an agent for the State; that 
such liability should be absorbed by the State; and he 
seeks an award f o r  the use of the Fidelity & Casualty 
Company of New York in the amount of $17,541.70 to dis- 
charge the liability which it has asserted against him. 

The suit in .the Circuit Court of Sangamon County, 
which was subsequently appealed to  the Supreme Court 
of Illinois, was based upon the theory that the Deposit 
Act of Illinois was unconstitutional; that the Ayers Na- 
tional Bank of Jacksonville, Illinois, had no power to  
pledge assets with the State Treasurer of Illinois to se- 
cure the deposit of State funds ; and that the State Treas- 
urer, in selling the securities held as collateral to  the de- 
posit, and applying the proceeds in payment of the de- 
posit, was guilty of conversion. 

with statutory requirements. But, had the Illinois court 
reached a contrary decision, Mr. Barrett and his sureties 
would have been subjected to a liability of $1,000,000.00. 
On the other hand, through Mr. Barrett’s prompt com- 
pliance with the statute, the State bknefited to  the extent 
of more than $1,000,000.00, the other creditors of the in- 
solvent bank having received only 25% of their claims. 
The expenses incurred by Mr. Barrett and his sureties 
,were thus incurred f o r  the benefit of, and because of acts 
done for, the State of Illinois. 

Mr. Barrett’s claim is therefore a claim for  charges 
incurred by him in the discharge of his official duties as 
State Treasurer of Illinois, in the discharge of official 
duties for the benefit of the State. It is clearly a claim 

Admittedly, Mr. Barrett had proceeded in accordance . 

, 
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which the State, as a sovereign commonwealth, should 
discharge and pay. It is unthinkable that an elected state 
official, acting lawfully and in good faith, in pursuance 
of the statutes of the State, should be called upon to pay 
personally expenses of litigation brought against him in 
his official capacity, expenses which are clearly expenses 
of the State itself, and in no sense individual o r  per- 
sonal. 

The award prayed in this suit, in the amount of 
$17,541.79, includes attorneys fees of $17,500.00 and ex- 
penses of $41.07 paid by the Fidelity & Casualty Com- 
pany of New York, to Wilson & McIlvaine, of Chicago, 
and to Brown, Hay & Stephens, of Springfield. These 
attorneys handled, the case in both the Circuit and Su- 
preme Courts. Preparation in the trial court was neces- 
sarily complete and extensive. Briefs were filed, and oral 
argument was had before the trial judge. In  the Supreme 
Court likewise, a large amount of time and effort was 
expended because the case involved important points 

, which had few if any direct precedents. The briefs filed 
on behalf of the claimants, on the appeal to  the Supreme 
Court, form part of the record in this case. From these 
briefs, and &om the opinion of the Supreme Court; it is 
obvious that the issues were many and complicated, and 
that the questions determined in the case were involved 
and serious. The'decision of the Supreme Court was an 
important decision in that it approved the legislative 
policy of requiring the protection 9f deposits of the State 
from losses which otherwise might be incurred in the 
event of the failure of banks designated as State Deposi- 
tories. The record clearly establishes that the time ex- 
pended by counsel was necessary f o r  the proper presen- 
tation and defense of the case. The hourly charge of 
$15.00 was reasonable for a case involving the whole 

1 

' 



history of the banking law of Illinois, and the constitu- 
tionality of the Illinois Deposit Act, and for legal counsel 
of high competence. 

This court is of the opi;ion that the Fidelity & 
Casualty Company of New York, because of the size and 
importance of the litigation was fully justified in engag- 
ing separate counsel for defense of the suits in question; 
that the charges incurred in the employment of such 
counsel were both necessary and reasonable. The court 
is further of the opinion, that under the provisions of the 
indemnifying agreement the Fidelity & Casualty Com- 
pany of New York is entitled to reimbursement for the 
costs and charges so incurred; that the obligation is 
properly that of the respondent and not of Mr. Barrett 
personally. 

An award is therefore entered in the amount of $17,- 
541.70 in favor of Edward J. Barrett, f o r  the use of the 
Fidelity & Casualty Company of New York. 

I '  

(No. 3861-Claim denied.) 

RUTH C. MARSHALL, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion Pled March 25, 1947. 

FRANK R. EAGLETON, for claimant. 

GEORGE F. BARRETT, Attorney General for respond- 
ent, C. ARTHUR NEBEL, Assistant Attorney General, of 
counsel. 

CIVIL sERvIcE-discharge of employee i inder-e f fec t ive  f r o m  time of  
order of, and service of notice of discharge of employee. Where an 
employee, under Civil Servide is  discharged, and order of discharge is 
not set aside by said Commission, on complaint filed by employee and 
heard by it, such discharge is effective from date made and notice 
thereof served upon employee and not from the date of the final hearing 
on said complaint. 

CIVIL SERVICEWhe7P lay-Off jiLsfi$ed. Where lay-off of employee is 
stated to be necessary because of lack of funds-and there is no evi- 
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dence upon the part of the employee to disprove it-then employer is 
presumed to act under authority given in Chapter 24% (Civil Service) 
Paragraph 14a-Illinois Revised Statutes. 

TIVIL S E R V I C E - W ~ ~ ~  dzscharge of entployee f o r  polztical actzvztzes 
justzfied. Where charges are  made against employee for political activi- 
ties, and notice is  served upon her and hearing had-and after finding 
of the Commission no request for a rehearing is made or appeal taken, 
the discharge is justified. - 

DAMRON, J. 
On June 27, 1944, Ruth C. Marshall filed her com- 

plaint in this Court; alleging that on August 16, 1941 
she was a duly certified employee of the respondent 
under the Civil Service Act. The complaint alleges 
that she was employed as a Junior Clerk in the Re- 
tailers ’ Occupation Tax Division of the Department of 
Finance, and on the last mentioned date received a “lay- 
off notifee” effective August 18, 1941; that the reason 
for said lay-off was “ retrenchment-inadequate appro- 
priation ”. 

It is further alleged in said complaint that on or 
about September 19, 1941, she was given suspension 
notice, the reason therefor being that she sought to 
affect the result of an election and took an active part 
in political campaigns contrary to  the rules of the Illi- 
nois State Civil Service Commission. It is further al- 
leged that on September 26, 1941, written charges were 
filed with the Illinois State Civil Service Commission 
by the Director of Finance and that she was given notice 
thereof by the mailing of a copy to her at her home 
address. 

It is further alleged that a hearing was held before 
the Civil Service Commission on the 24th day of January 
1942 as a result of which the removal of the claimant 
from her position was directed, a copy of which decision 
was mailed to  her. She alleges in her complaint that 

4 

I 
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during all of this time she held'herself available f o r  work 
and tendered her services to the respondent. 

The questions f o r  this Court to  Determine are (1) 
Did the respondent have the legal right to suspend her 
on August 18, 1941 due to  lack of funds and (2) Were 
the charges before the Civil 'Service Commission legally 
presented and its decision properly rendered. 

Chapter 24% (Civil Service) Par. 14a, Ill. Rev. Stat. 
1945 provides, "ivhenever it becomes necessary, through 
lack of funds o r  work, or  other cause, to reduce the force 
in any employment in any department, the person who 
was 1ast.certified to  said employment shall be first laid 
off. . . . Any employee whose'position has been abol- 
ished through lack of work or funds, may,'upon applica- 
tion, have his name placed on the reinstatement list from 
which he was appointed according to  the examination 

Under this section of the Statute, the respondent 
had the authority to' lay off this claimant due gto lack 
of funds. Claimant contends in her brief, statement, and 
argument that sufficient funds did exist a t  the time the 
lay-off notice was served upon her but there is no proof 
in the record supporting this contention and the burden 
of proof was upon her to  prove this fact. 

The remaining question to be decided by this Court 
is whether or not she was lawfully discharged in accord- 
ance with the pr$ovisions of the Civil Service Act by the 
Civil Service Commission on written charges f o r  taking 
an active part in political campaigns. 

The record discloses that charges were preferred 
against this claimant f o r  political activity and that notice 
of said charges was directly served upon claimant, that 
a hearing was had, testimony offered in support of the 
charges; that claimant was represented by counsel at 

and seniority of his classification. . . . 7 7  

. 

. 
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said hearing but offered no evidence on her behalf. The 
charges were sustained accordiiig to  the report of the 
President of the Illinois Civil Service Commission which 
is a part of this record; thereafter, claimant failed to re- 
quest a rehearing of the Civil Service commission and 
did not appeal from the findings of said Commission in 
the manner provided by the Statute. 

Claimant cites the case of Hatcher vs. State, 12 
C.C.R. 304 and Rogers vs. State, 14 C.C.R. 152 in support 
of her.position that she is entitled to recover her wages 
rrom the time of her lay-off to the time of her suspension 
notice. The Hatcher case, supra, is a claim under the 
Workmen’s Compensatibn Act and has no bearing on 
this claim. I n  the Rogers case, claimant was illegally dis- 
charged by her employer without the prior consent of 
the Civil Service Commission and was later re-employed. 
The record discloses that she was wrongfully prevented 
from performing her duties to  which she was assigned. 
This case is not in point. Here we find this employee, 
Ruth C. Marshall, was first laid-off for a period of one 
month due to lack of sufficient funds to pay her. This 
action was proper under the Statute. During this lay-off 
period, charges were filed against her for political 
activity. These charges were sustained by the Civil 
Service Commission. Claimant was duly represented by 
counsel at  the trial, no appeal was filed and the findings 
of the Commission are now in full force and effect. 

In  Huwald vs. State, 12 C.C.R. 305, we held where 
an employee under Civil Service is discharged, and the 
order of discharge is not set aside by the Commission on 
complaint filed by the employee and heard by it, such dis- 
charge is effective from the date made and not from the 
date of the final hearing on the complaint. The burden 
of proof rests upon this claimant to prove her right to 
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an award by clear preponderance of the evidence and 
havini failed to  do so, this claim for wages in the sum 
of $800.00 from September 18, 1941 to February 7, 1942 
inclusive, must be denied for the reason that claimant 
was lawfully discharged under the provisions of the Civil 
Service Act. 

’ 

(No. 3914-Claimant awarded $3,146.64.) 

EFFIE SPERRY, Claimant, us. STATE OF ILLINOIS, Respondent. 

Opinion filed March 25, 1947. 

ROY H. GLOCKHOFF, for claimant. 

GEORGE F. BARRETT, Attorney General, and C. 
ARTHUR NEBEL, Assistant Attorney General, for re- 
spondent. 

I . 
! .  

WORKMEN’S COMPENSATION ACT-employee of East Molane State Hos- 
pita1 wathin provasions of-when a n  award for total temporary disabzlaty 
and permanent total loss of use of leg-may be made under. Where a n  
employee of East Moline State Hospital sustains accidental injuries, 
arising out of and in the course of her employment, resulting in tem- 
porary total disability and permanent total loss of use of her left leg, 
an award for compensation therefor may be made, in accordance with 
the provisions of the Act, upon compliance by the employee with the 
terms thereof. 

~ 

’ 

BERGSTROM, J. 
Claimant, Effie Sperry, was employed at the East 

Moline State Hospital, East Moline, Rock Island County, 
Illinois. On November 11, 1944 while so employed and 
in the discharge of her duties, a patient attacked 
claimant and dragged her around the room, and in the 
course of said altercation claimant suffered a fracture 
of her left hip. That immediately after the said injury , 

Dr. Walton Tackett, a physician in the State Hospital 
was notified of said injury, and the claimant was hos- 
pitalized a t  the East Moline State Hospital. That Dr. 
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Louis Daniel Barding, a licensed physician in the City of 
East Moline was also called and assisted in reducing said 
fracture, and thereafter, from time to  time administered 
treatment to the claimant. That while claimant was 
convalescing, she fell from the bed in said institution and 
suffered another fracture of said left hip in substantially 
the same place. Claimant remained under the care of Drs. 
Tackett and Barding until July 23, 1945, when she was 
discharged from th’e hospital. She was taken to  the home 
of her daughter-in-law, where she remained in a wheel 
chair until Christmas of 1945, when she started walking 
by pushing a chair around in front of her, and as the leg 
became stronger she later could yalk with the aid of a 
cane. 

At the time of the injury, employer and employee 
were operating under the provisions of the Workmen’s 
Compensation Act of this State, and notice of the accident 
and claim for compensation were made within the time 
provided by the Act. The accident arose out of and in 
the course of claimanat’s employment. 

At the time of the injury claimant was 64 years of 
age and had no children under the age of 16 years‘de- 
pendent upon her for support. 

The evidence shows that claimant, at the time.of her 
injury, was receiving $120.00 per month, or  $1,440.00 per 
year. Claimant’s compensation rate is, therefore, $16.27 
per week. The record shows that claimant incurred 
temporary total disability until July 23, 1945 and is en- 
titled to  compensation from November 12, 1944 to July 
23, 1945, 9 period of 36-V7 weeks at a compensation rate 
of $16.27 per week, o r  the sum of $588.04. From this 
amount should be deducted the sum of $532.70 which 
claimant received for non-productive time, leaving a bal- 
ance due her of $55.34 fo r  temporary total disability. 

* 

‘ 
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Respondent paid for the medical and hospital serv- 
isces rendered the claimant, excepting the charges of Dr. 
Louis Daniel Barding amounting to $279.00, ‘which has 
not been paid. 

Glaim is made for complete and permanent dis- 
ability. Claimant, testifying in her own behalf, stated 
that she can walk around the house provided she holds 
on to something or uses a cane, but can’t get along with: 
out support. This is also substantiated by the testimony 
of her daughter-in-law, and Dr. Barding testified that 
claimant had a shortening of the leg and that the hip 
joint was quite stiff; that, in his opinion, this condition 
would be permanent, and that she would require a cane 
o r  some kind of support permanently. He last examined 
her about the time she was discharged from the hospital, 
at which time he came to his conclusion with respect to 
the permanent character of her injuries. 

From the evidence, the Court is of the opinion that 
claimant is entitled to an award fo r  the total loss of the 
use of her left leg. Under the provisions of the Work- 
men’s Compensation Act she is, therefore, entitled to an 
award computed on the basis of $16.27 per week for 190 
weeks, or $3,091.30, plus $55.34 balance due fo r  temporary 
total disability, a total of $3,146.64, plus the sum of 
$279.00 payable to Dr. Louis Daniel Barding, East Mo- 
line, Illinois f o r  medical services, plus the sum of $53.24 
payable to  Arne N. Bufe, 2508 23rd A$e. Ct., Moline, 
Illinois f o r  reporting the testimony at the hearing before 
Commissioner Jenkins. 

An award is therefore entered in favor of claimant, 
Effie Sperry,’in the sum of $3,146.64.payable as follows : 

$1,470.83, which has accrued and is payable forthwith; 
$1,675.81, payable in  weekly installments of $16.27 beginning March 

31, 1947 for a period of 103 weeks. 
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An award is also entered in favor of Dr. Louis 
Daniel Barding for medical services in the sum of 
$279.00, which is payable forthwith. 

An award is also entered in favor of Arne N. Bufe 
for stenographic services in the amount of $53.24, which 
is payable forthwith. 

This award is subject to the approval of the Gov- 
ernor as provided in Section 3 of “ an Act concerning the 
payment of compensation awards to State employees. ” 

(No. 3923-Claimant awardld $500.00.) 

LEOPOLD COHEN IRON Co. A CORPORATION, Claimant, us. STATE OF 
ILLINOIS, Respondent, 

Opinion filed March 25, 1947. 

. ,  

GEORGE B. COHEN, for chimant. 

GEORGE F. BARRETT, Attorney General and WM. L. 
MORGAN, Assistant Attorney General, f o r  respondent. 

ILLINOIS INDUSTRIAL COMMISSION-WORKXEN’S COMPENSATION ACT- 

agreement whereby clainaaitt deposited with Illinois Industrial Commis- 
sion certain Sums of mone? as provided for in Workmen’s Compensation 
Act-in order t o  qualify as a self-insurer under said Act--money so 
deposited converted b v .  Chief Security Examiner o f  said Commission 
to  his own use-claimant subseqzcently insured with responsible com- 
pany-when award for refiind o f  deposit mazJ be made. Where it  a p  
pears that claimant, in  order to be able to do business in  the State, 
entered into an agreement with the Illinois Industrial Commission 
whereby they deposited wiJh it certain sums of money, in order to 
qualify as self-insurers, as provided in the Workmen’s Compensation 
Act, and said claimant subsequently insured with a responsible corn:. 
pany, an award for the refund of the money deposited with the Indus- 
trial Commission is proper and justified, even though the said deposit 
had been converted by the Chief Security Examiner to his own use. 
The same question was presented to this Court and decided in the case 
of J. Roy Browning vs. *StUte, .ante, this volume, and what was said 
there is  applicable to this case. 

’ 

’ , 

ECKERT, C. J. 
The cla-imant, Leopold Cohen Iron Company, is en- 
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gaged in the scrap iron business, and operates under the 
Workmen’s Compensation Act of this State. On January 
28, 1935, the claimant made an agreement with tbe 111;- 
nois Industrial ‘Commission, by the terms of which 
claimant deposited with the Illinois, Industrial Commis-, 
sion One Hundred Dollars ($100.00) in cash, and agreed 
to deposit the further sum of Fifty Dollars ($50.00) per 
month. The agreement was executed pursuant to the 
provisions of the Workmen’s Compensation Act’ to 
qualify claimant as a self insurer. The moneys so de- 
posited were to be held by the Illinois Industrial Com- 
mission as a guarantee for the payment of any sums 
found by process of law to be due to the employees of 
the claimant under the Workmen’s Compensation Act. 
The agreement further provided that the moneys would 
be surrendered to claimant upon presentation to the Illi- 
nois Industrial Commission of a certificate or a state- 
ment signed by the Illinois Industrial Commission and 
the claimant that no payments were due or unpaid from 
the claimant to its employees or others under the Work- 
men’s Compensation Act. 

A total of Five Hundred’ Dollars ($500.00) was de- 
posited by the claimant with the Commission; the receipt 
of the moneys was duly acknowledged by the Commis- 
sion; and all the moneys were paid to L. J. O’Connell, 
then Chief Sekurity Examiner for the Commission. 

On April 7,1942, claimant was advised by the Illinois 
Industrial Commission that said L. J. O’Connell had 
converted the money of the claimant, as well as that of 
other self-insurers, to his own use. Claimant, having at  
that time insured itself in a responsible carrier of in- 
surance against compensation claims, and having made 
the necessary proof of such insurance to the Commission, 
demanded the return of the Five Hundred Dollars 

l 



($500.00). 
claimant, claim was filed herein on July 23, 1945, seeking 
an award for the amount of the deposit. 

On October 15, 1946, testimony was taken before 
Commissioner John *L. East, Jr. The facts were not con- 
troverted, and were amply supported by documentary 
evidence introduced by the claimant. 

The deposit ‘of money by claimant with the Indus- 
trial Commission was, an involuntary transaction, re- 
quired by the law of Illinois before claimant could do 
business in this- state. (Illinois Revised Statutes 1941, 
Chap. 48, par. 172.26) The Industrial Commission was 
authorized by law to  enter into the contract with the 
claimant (Pinkerton’s Nat. Detective A g e m y  vs. Fidelity 
a2 Deposit Co., 138 Fed. 2d. 469. I n  the case of J .  Roy 
Browning us. State of Illinois, No. 3788, ante,.a claim 
based on facts very similar, claimant was granted an 
award. That case is controlling here. 

An award is therefore entered in favor of the 
claimant in the sum of Five Hundred Dollars ($500.00). 

The money not .having been returned t o ’  

. 

(No. 3924-Claimant awarded $4,291.19.) 

KATIE WRIGHT, Claimant, vs. STATE OF ILLISOIS, Respondent. 
Opinion filed March 25. 1947. 

JOHX F. ‘GIBBOXS, for, claimant. 

GEORGE F. BARRETT, Attorney General, and C. 
ARTHUR NEBEL, Assistant Attorney General, fo r  re- 
sporfdent. 

WORKMEN’S C O R I P E N S A T I O X  Am-employee at Alton. State Hospital 
within provision of-when a n  ia.ward nray b‘e made for total permanent 
disability under. Where a n  employee at Alton State Hospital sustains 
accidental injuries, arising out of and in the course of her employment, 
resulting in  total pe‘rmanent disability, an award for  compensation 
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therefor may be made, in accordance with the provisions of the Act, 
upon compliance by employee with the terms thereof. 

SAME-when aw award f o r  special medical and nursing services am11 
be denied. Where a claimant elects to secure medical, hospital 01‘ 
nursing services, a t  her own expense, no award therefor can be made. 

il 

ECKERT, C. J. 
On May 20th, 1944 the claimant, Katie Wright, em- 

ployed by tlie respondent as an Institufion Worker at 
the Alton State Hospital, Alton, Illinois, while carrying 
a pan of water from the dining room of the hospital l o  
an adjoining kitchen, slipped and fell, sustaining a frw- 
ture of the descending ramus of the left pubis. She  vas 
hospitalized at the institution, but the following day weill 

to St. Joseph’s Hospital, Alton, Illinois fo r  treatmeii 1. 
On May 26th she was removed from the hospital to tlic. 
home of her daughter, Mrs. B. J. Schaefer, where she 
was confined to  her bed until November 9, 1944. 

At that time, claimant’s condition not having im- 
proved, she returned to St. Joseph’s- Hospital for &a- 
thermic and other treatment, and remained in the hos- 
pital until December 9, 1944 when she went back to lior 
daughter’s home. She remained in bed- there until tlic 
spring of 1945. 

At the time of the accident, the employer and em- 
ployee were operating under the provisions of the W01.k- 
men’s Compensation Act of this state, and noti’ce of Ihe 
accident and claim for  compensation were made witliiii 
the time provided by the act. The accident arose out of 
and in the course of claimant’s employment. 

During the year immediately preceding the injury 
claimant’s earnings were $1,320.00. Her compensation 
rate, therefore,,mould be 50% of $25.38, or  $12.60. The 
injury having occurred subsequent to  July 1, 1943, this 
must be increased 171/%, making a compensation rate 

* 
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of $14.91. Claimant was paid by the respondent for non- 
productive time the sum of $408.81. 

Claimant seeks an award for the following bills 
which she has paid: 

C. N. Streeper, Alton, Illinois ambulance service. ............. $ 5.00 . 
St. Joseph’s Hospital, Alton, Illinois. ........................ 15.00 
Prescription Shop, Alton, Illinois, medicines. ................. 49.30 

$74.30 

For the following bills which have not been paid: 

Dr. Paul O’Neill, Alton, Illinois .............................. $ 75.00 
Dr. Kenneth E. Little, Alton, Illinois.. ....................... 60.50 
Dr. C. E. Merkle, Alton, Illinois. ............................. 42.00 
Dr. H. P. McCuistion, Alton, Illinois. ......................... 35.00 
Dr. Lewis Waechter, Alton, Illinois ........................... 358.00 
St. Joseph’s Hospital, Alton, Illinois.. ........................ 413.50 
Mrs. B. J. Schaefer, Alton, Illinois nursing, etc.. ..... .... 2,164.00 

$3,138.00 

For total disability from May 20, 1944, 315 weeks at  
$14.91 per week, and one week a t  $3.35, and thereafter an 
annual pension for life. 

Claimant testifying on her own behalf stated that, 
during her convalescence, when she was not hospitalized, 
she stayed in her daughter’s home, during which time her 
daughter took care of her; that from the time of the 
accident, until June, 1945, she was unable to walk alone. 
She testified, at the time of the hearing that she was then 
able to walk by herself, but that she was not able to  do 
any work;! that she could not use her hand at  all; that 
both her legs continued to trouble her; that a t  times, she 
can not sit very long; that she lies down several times a 
day. On cross-examination she stated that previous to  
her employment by the respondent she’ lived with her 
daughter; that when she left the Alton State Hospital, 
the day after the aocident, she did so because, “I wanted 

8 
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to come closer to home. I wanted to go to my daughter’s 
home. I did not go to my daughter’s house, but went to 
the hospital at St. Joseph’s. ” When asked whether o r  not 
the officers of the Alton State Hospital recommended 
that she leave the hospital, she answered, “No, I just, 
told Dr. Strossman I was going to  St. Joseph’s.” She 
stated that one of the reasons she left the institution was 
becaus6“it was too hard for my daughter to  get out to  
see me.” She also testified to the employment of several 
doctors, all of whom were of her own choice. 

Mrs. B. J. Schaefer, testifying on behalf of claimant, 
stated that she was Mrs. Wright’s daughter; that she had 
presented her mother with a biil amounting to  $2,164.00 
for services rendered from May 26,1944 to  April 1,1945 ; 
that the bill included board and room for forty weeks 
at $10.00 per week, and included nursing services of $5.00 
per day for 98 days, from May 26, 1944 to  August 31, 
1944; of $7.00 per day for 69 days, from September 1, 
1944 to November 9, 1944, and of $7.00 per day for 113 
days, from December 9, 1944 to April 1, 1945. Mrs. 
Schaefer testified that during the 40 weeks, for which 
she charged $10.00 per week for  board and room, it was 
necess’ary to give her mother a special diet; that she was 
not a registered nurse, but considered herself a practical 
nurse. On cross-examination she stated that she had not 
done practical nursing outside of her own home; that she 
is married and living with her husband and two children. 

Dr. H. P. McCuisition, a witness fo r  claimant, testi- 
fied that he first saw claimant on May 21, 1944, a t  St. 
.Joseph’s Hospital; that from his examination at that 
time he found she had a fracture of the descending ramus 
and the left pelvis. He stated that the fracture was set, 
and rest in bed was prescribed. He had not seen claimant 
since the 26th of May, 1944. 



168 

Dr. C. E. Merkle, a witness fo r  claimant, testified 
that he first saw claimant on November 10, 1944; that his 
examination at that time disclosed that claimant had two 
knees in a semi-flexed position from having been in bed 
for some months; that it was difficult and painful for 
claimant to  extend or flex the knees to a normal position; 
that there was no increase in, or swelling of the knees, 
and that ail X-ray did not show a Rheumatoid arthritic I 

‘condition. Claimant did have’ some swelling of the right 
wrist and hand, but the doctor attributed it to a disuse 
of the joints. He had not seen claimant since November 
20, 1944. 

Dr. P. J. O’Neill, testifying for claimant, stated that 
he first saw claimant at St. Joseph’s Hospital on Novem- 
ber 20, 1944, and treated her for a period of three or four 
weeks ; that during the time claimant was immobilized in 
bed, following her injury, to permit healing of the frac- 
tured pelvis, she developed a disuse-atrophy of the 
muscles of the legs, and a Rheumatoid condition of the 
right wrist and hand. The doctor stated that the immoboli- 
zation made necessary by the injury probably liad aggra- 
vated an arthritic condition, which had become perma- 
nent. 

At the conclusion of the testimony before Commis- 
sioner Jenkins, the attorney for claimant stated that Dr. 
Lewis Waechter had advised claimant he wished to with- 
draw his statement for services to claimant, and that he 
desired to make no charge for such services. €Ie refused 
to testify voluntarily, and neither claimant nor her coun- 
sel desired to  subpoena him. 

From the record, and from the personal observation 
of the claimant by the commissioner, the court finds, that 
as a result of her injury, claimant is totally disabled. She 
is, therefore, entitled to an award in the amount of 
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$4,000.00. The injury having occurred after July 1, 1943, 
this must be increased 17Yz%, making a total of $4,700.00, 
and thereafter an annual pension for life of 8% of $4,- 
700.00, o r  $376. The sum of $408.81, paid to claimant by 
respondent for non-productive time, must, however, be 
first deducted. 

No award can be made on account of medical, hos- 
pital, or nursing services since it is clear from the record 
that the employee elected to secure such services at  her 
own expense. 

Peggy Hamby has rendered a statement in the sum 
of $35.80 for  the taking and transcribiiig of*the evidence. 
This charge is fair and reasonable. 

An award is therefore entered in favor of Peggy 
- Hamby for taking and transcribing the testimony in this 

case in the amount of $35.80, and an award is entered in 
favor of claimant, Katie Wright, in the amount of $4,- 
291.19, as follows: 

$2,206.68, accrued, is payable forthwith; 
$2,084.51, is payable i n  weekly installments of $14.91 for a period 

of 139 weeks, beginning March 31, 1947, with a final pay- 
ment of $12.02; thereafter a n  annual pension of $376.00 
payable i n  monthly installments of $31.33 during the 
term of her natural life. 

This court hereby retains jurisdiction of this cause 
for the making of such other and further orders herein 
that may be necessary in accordance with the provisions 
of the Workmen’s Compensation Act. 

This award is subject to  the approval of the Gover- 
nor as provided in Section 3 of “An Act concerning the 
payment of compensation awards to  State employees. 

* 
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(No. 3938-Claimant awarded $1,384.37.) 

WILLIAM C. LANGE, Claimant, us. STATE OF ILLINOIS, Respondent. 

Opanaon filed March 25, 1947. 

LEONARD W. STEARNS, f o r  claimant. 

GEORGE F. BARRETT, Attorney General, WM. L. 
MORGAN, Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION AcT-where an  award f o r  compensatzon 
for  total temporary disabalaty land permanent partial loss of  u se  Of leg 
m a y  be made under. Where an employee of the State sustains acci- 
dental injuries, arising out of and in the course of his employment, 
resulting in temporary total disability and permanent partial loss of use 
of left leg-an award for oompensation therefor may be made in ac- 
cordance with the provisibns of the Act, upon compliance by the em- 
ployee with the terms thereof. 

ECKERT, C. J. 

On November 24, 1944, claimant, William C. Lange, 
while employed bjr the respondent as one of a group of 
four men assigned to pavement crack-filling operations 
on S.B.I. Route 4A in the vicinity of Austin Boulevard 
in the City of Chicago, lost his footing And fell from the 
running board of a truck. The right rear wheel of the 
truck passed over claimant’s left leg, fracturing and ex- 
posing the bones just above the ankle. 

Claimant was immediately taken by’ ambulance to the 
Holy Cross Hospital, where it was found that no beds 
were available. The hospital rendered first aid, and called 
Mr. Lange’s wife, who in turn called their family physi- 
cian, Dr. E. Odean Bourque. I n  accordance with Dr. 
Bourque ’s instruction, claimant was then transferred to 
the Mother Cabrini Memorial Hospital. 

Claimant remained under the care of Dr. Bourque, 
who was assisted in his treatment by Dr. S. Mirabella 
and Dr. E. J. Berkheiser, until October 4, 1945, when Dr. 
Bourque advised claimant to return to  work. While in 
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the Mother Cabrini Xemorial Hospital, claimant occupied 
-a private room, and had private nursing services, 
furnished a t  the request of the respondent. 

At the time of the injury the employer and employee 
were operating under the provisions of the Workmen’s 
Compensation Act of this State, and notice of the acci- 
dent and claim for compensation were made within the 
time provided by the Act. The accident arose out of and 
in the course of claimant’s employment. 

At the time of the injury, claimant had no children 
under sixteen years of age dependent upon him for sup- 
port. He was first employed by the respondent at a wage 
rate of sixty-five cents an hour on October 3, 1944; he 
worked eight)hours per day, 5% days per week. Em- 
ployees engaged in the same capacity as Mr. Lange 
worked regularly throughout the year and earned an 
average weekly wage of $29.34. Claimant’s compensation 
rate is therefore $17.24 per week. No claim is made for 
temporary total disability, the respondent having paid 
claimant at the rate of $17.24 a week, f o r  the period of 
November 23, 1944, to October 3, 1945, inclusive, being a 
total amount of $770.87. 

Respondent also paid on behalf of claimant the fol- 
lowing medical and hospital services : 

Dr. H. B. Thomas, Chicago.. ................................. 
Dr. N. Odean Bourque, Chicago .............................. $1,091.00 

15.00 
Mother Cabrini Memorial Hospital, Chicago. :. ................ 389.05 
William C. Lange (expenses), Chicago. .;. ................... 139.37 

$1,634.42 

Claim is made, however, f o r  special nursing services 
in the amount of $73.50, and for hospital services in the 
amount of $189.00 paid by claimant, and for which he 
should be reimbursed. 

Claim is also made for  permanent partial loss of use 
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of claimant’s left leg. Claimant, testifying in his own be- 
half, stated that the leg will not bear the same weight 
it was able to  bear prior to the injury; that since the 
injury, he is not able to be on his feet fo r  more than an 
hour at a time; that his left foot is so swollen that his 
left shoe is two sizes larger than the shoe worn on his 
right foot. 

From this testimony, and from the report of the 
Division of Highways, which forms a part of the record 
in the case, it appears that claimant has suffered a one- 
third loss of use of his left leg. Under the provisions of 
the Workmen’s Compensation Act of this State, he is, 
therefore, entitled to an award computed on the basis of ‘ 

$17.24 per week for 63-1/3 weeks, or $1,091.87 ; plus the 
sum of $42.30 payable to  A. M. Rothbart and Associates 
for reporting the testimony a t  the hearings before Com- 
missioner East; and plus the sum of $262.50 reimburse- 
ment for hospital and nursing services. 

An award is therefore entered in favor of A. M. 
Rothbart and Associates in the amount of $41.30, which 
is payable forthwith, and an award is entered in favor 
of the,claimant in the amount of $1,354.37 which has ac- 
crued and is payable forthwith. 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of “An Act concerning the 
payment of compensation awards to State employees. ” 

I 

(No. 3946-Claimant awarded $4,332.83.) 

BERTHA PARKS GRI~HAM, Claimant, us. STATE OF ILLINOIS, 
Respondent. 

Opinion filed March 25, 1947. 
I 

R. W. HARRIS and D. L. DUTY, for claimant. 

GEORGE I?. BARRETT, Attorney General; C. ARTHUR 

NEBEL, Assistant Attorney General, f o r  respondent. 
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WORKMEN’S COMPENSATION ACT-attendant at Anna State Hospital 
within provisions of-when an award made be made for total permanent 
disability. Where an attendant at Anna State Hospital sustains acci- 
dental injuries, arising out of and in the course of her employment, 
resulting in total and permanent disability, an award for compensation 
therefor may be made, in accordance with the provisions of the Act, 
upon compliance by the employee with the terms thereof. 

ECKERT, C. J. 
On April 11, 1945, claimant, Bertha Parks Grisham, 

employed by the respondent as an attendant at the Anna 
State Hospital, ‘Anna, Illinois, while scrubbing the floor 
of the offilce of Ward E-2, slipped and fell, sustaining a 
transverse fracture through the body of the first segment 
of the coccyx. She landed in a sitting position and then 
fell backwards, striking the back of her head. 

She was first attended by Dr. Doggett, a member 
of the hospital staff. X-rays were taken, and claimant was 
hospitalized for a period of one week. The X-rays showed 
the fracture of the coccyx, but showed no evidence of 
fracture or dislocation in the cervical region. 

Upon her release from the hospital, claimant went to  
her home, but on May 26, 1945, returned to the institu- 
tion,’ complaining of severe pain in the back of her neck. 
X-rays were again taken, including the atlas and axis; 
again, no evidence of fracture or dislocation appeared. 

At the time of the injury, the employer and employee 
were operating under the provisions of the Workmen’s 
Compensation Act of this State, and notice of the acci- 
dent and claim f o r  compensation were made within the 
time provided by the Act. The accident arose out of and 
in the course of claimant’s employment. 

During the year immediately preceding the injury, 
claimant’s earnings totalled $1,440.00. Her average 
weekly wage was $27.69, and her compensation rate is 



174 

1943, this must be increased 171/2%, making a compensa- 
tion rate of $16.27 per week. The respondent furnished 
all medical,' surgical, and hospital services, except serv- 
ices in the amount of $150.00 which claimant paid' per- 
sonally. Respondent also paid claimant, for non-produc- 
tive time, from the date of the injury to October 11, 1945, 
the sum of $517.17. Claimant is fifty-five years of age 
and has no children under the age of sixteen years. She 
seeks an award f o r  total permanent disability. 

From the report of the Department of Public Wel- 
fare, which forms a part of the record, it appears that 
claimant was treated, during the summer of 1944, by 
Dr. Henry A. Utter for rheumatic fever, and that X-rays 
taken at that time showed (claimant to. have a chronic 
productive osteoarthritis, as evidenced by a lipping and 
roughening of the vertebral body in the ceriical and lum- 
bar region. X-rays taken approximately a year later, and 
following the injury, showed a marked increase in the 
osteoarthritis deposits, in the lipping on the anterior 
surface of the bodies of all cervical vertebrae, and a be- 
ginning bridging between the vertebrae. As of July 28, 
1945, it appeared that claimant had a far advanced pro- 
ductive progressive osteoarthritis involving the bodies 
of all the cervical vertebrae which had progressed 
rapidly during the preceding year. This report also indi- 
cated that X-rays of the coccyx, taken on July 28, 1945, 
showed a strong union at the point of fracture, with good 
alignment, and no deformity. 

The claimant, testifying on ,her own behalf, stated 
that she has not been able to work since the accident, 
that she suffers constant pain in the region of the coccyx, 
that when she sits down, she changes from side to side 
in an unsuccessful attempt to obtain relief, that she is 
unable to be on her feet very long at  a time, and that she , 
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is able to do only a little house work, such as cooking, 
making her bed, and keeping the house in order. She 
employs others to do her washing and cleaning. She testi- 
fied that her “head has never been right” since the fall, 
that her neck hurts, and is stiff, and difficult to turn in 
either direction. She stated : , 

“I haven’t improved, I think, in  fact that I am just gradually 
growing worse. I don’t feel that I am as well as I was after I recovered 
to a certain extent when I first got injured.” 

Upon cross-examination, claimant stated that she has 
not tried to take any employment since the injury; that 
she is able to talk and to use both of her arms ; that prior 
to her work at the Anna State Hospital, she kept house 
for herself and her husband; that her husband is still 
working at the institution; and that she keeps house, 
excepting that she is not able to  do the washing and heavy 
cleaning. She also admitted that on December 12, 1945, . 
she had a cerebral hemorrhage, and since that time has 
not had full use of the entire right side of her body. 

Dr. Henry A. Utter, called as a witness for claimant, 
testified that he first saw claimant in December, 1945, at  
the time she’ suffered the cerebral hemorrhage. The doc- 
tor’s examination at that time revealed an arteriosclerotic 
condition, and a possible arthritic condition. Dr. Utter 
indicated that such a condition would be accelerated or 
aggravated by a fall. He considered claimant’s condition 
to be permanent. 

On cross-examination, Dr. Utter stated that arterio- 
sclerosis could not be caused by a fall. He stated that he 
was unable to determine the cause of the arthritic condi- 
tion, or  how long it had existed. On re-direct examination, 
the doctor indicated that claimant’s present condition 
could be caused by a fall, if the fall were severe enough. 

I 

, 

I 



Dr. William A. Baker, testifying on behalf of 
claimant, stated that he first saw claimant on June 4, 
1945, a t  which time he examined claimant and took 
X-rays. The X-rays showed a chronic osteoarthritis, and 
his examination disclosed a moderate degree of arterio- 
sclerosis. Dr. Baker stated that the fracture of the coccyx 
would not cause a permanent disability, but stated that 
the arthritic condition o r  the arteriosclerotic condition 
would likely be aggravated by claimant’s fall. 

Dr. Baker also testified that he last examined 
claimant on July 29, 1945, and a t  that time found the 
condition of the cervical region worse than it had been 
previously, but that the region of the coccyx had much 
improved. Dr. Baker stated that he believed the arthritic 
condition in the cervical region was aggravated by the 
injury, but he expressed the opinion that the cerebral 
hemorrhage had’no connection with the fall. On cross- 
examination Dr. Baker stated that the arthritis had noth- 
ing to do with the fall whatsoever. 

Although the medical testimony is contradictory, it 
appears that the claimant, prior to  the fall, was suffer- 
ing from arteriosclerosis and a chronic osteoarthritis ; 
that subsequent to the injury, she suffered a cerebral 
hemorrhage which was not caused by the injury; and that 
the fall aggravated the pre-existing arthritic condition. 
The record, on the whole, sustains claimant’s contention 
that as a result b f  the injury she is totally and perma- 
nently disabled within the meaning of the Workmen’s 
Compensation Act of this State. 

Claimant is, therefore, entitled to an award in the 
sum of $4,700.00 less the sum of $517.17, paid claimant fo r  
non-productive time, or the sum of $4,182.83, and there- 
after a pension for life equal to 8% of $4,700.00, or 
$376.00 per year, payable in equal monthly installments. 



Claimant is also entitled to be reimbursed in the sum 
of $150.00 on account of moneys expended by her fo r  
medical services. 

The testimony on hearing before Commissioner 
Jenkins was transcribed by Ruth A. Coffman who has 
submitted a statement of $27.40 for her services. This 
charge is re‘asonable and proper. 

An award is therefore entered in favor of claimant, 
Bertha Parks Grisham, in the amount of $4,332.83 pay- 
able as follows: 

Q 

$ 150.00 Reimbursement for medical services, is payable forth- 
with; 

$1,627.00 Which has accrued, is payable forthwritith; 
$2,555.83 To be paid in  weekly installments of $16.27 per week 

beginnipg March 20, 1947 for a period of 157 weeks, with 
a final payment of $1.44; 
Thereafter a pension for  life in  the sum of $376.00 an- 
nually, payable in monthly installments of $31.33. 

An award is also made in favor of Ruth A. Coffman 
for stenographilc services in the amount of $27.40 which 
is payable forthwith. 

This award is subject to ‘the approval of the Gover- 
nor as provided in Section 3 of “An Act concerning the 
payment of compensation awards to State employees. ” 

0 

(No. 3952-Claim denied.) 

HERMAN 0. RATHJE, Claimant, ‘us. STATE OF ILLINOIS, 
Respondent. 

Opinion filed iMarch 25, 1947, 

CHARLES G. SEIDEL, attorney for claimant. 

GEORGE F. BARRETT, Attorney General, and WILLIAM 

L. MORGAN, Assistant Attorney General, for  respondent. 
~ WORKMEN’S COMPENS-4TION z4CT-C@Zlrt UtthOzlt jll~iSdiCtiOn to kea? 

claim under-where no  clazm made or application filed for compensa- 
tion within time fixed in Section 24. Where no claim is made for com- 
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pensation, nor any application filed for same, within time,fixed in Sec- 
tion 24 of the Workmen's Compensation Act, the court is without 
jurisdiction to proceed with a hearing on application filed thereafter. 

BERGSTROM, J. 
Claimant, Herman 0. Rathje, was employed by the, 

State of Illinois at the Elgin State Hospital, Elgin, Illi- 
npis, and while so employed on April 22, 194-k in the dis- 
cKarge of his duties, a patient by the name of Richard 1 

James kicked him in the abdomen, immediately after 
which he suffered severe pain and called for help. He 
made a report of his injury the following day, April 23, 
1944, to the Chief Nurse of said institution, and shortly 
thereafter was examined by Dr. Beim, a physician em- 
ployed by the State of Illinois. The doc,tor informed him 
that he had a bad hernia on the left side and indilcations 
of another one on the right side. Subsequently, in July of 
that year, he talked to Dr. Charles Reed, the Managing 
Officer of the Elgin State Hospital, and asked Dr. Reed 
whether he could have his' own doctor and hospital care 
for an operation, as his hernia was bothering him. 
Claimant testified that Dr. Reed said he would have to 
take the matter up with the State Commission, and later 
informed claimant that he had received a letter from the 
Commission stating that any employee had a right to 
select his own doctor and his own hospital. Claimant went 
to the hospital and had a hernia operation on August 30, 
1944, and stayed in the hospitpl until September 10,1944. 
He also testified that Dr. Reed advised him to send in the 
doctor and hospital bills in triplicate, and when so pre- 
sented later, payment of them was refused; that the 
claimant then paid the bills. 

Claimant reported back to work on October 19, 1944, 
worked one day and was then given a sixty-day leaveqof 
absence. After his leave of absence he reported back to 
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work on December 19, 1944 and worked continuously 
thereafter until June 16,1945 when he claims he was sick 
for a week or ten days, but there is no evidence in the 
record with respect to the nature of this last illness. He 
commenced work in other employment about July 4,1945. 

.Claimant was paid by the State of Illinois his regular 
salary of $75.00 per month, plus $32.00 maintenance per 
month during the time of his illness and leave of absence, 
which he now claims was due him f o r  accumulated sick 
leave and vacation, and that the amount so paid should 
not be applied in payment of the amount he alleges is 
due him for temporary total disability. He also requests 
payment of his medical bills. 

Claimant’s accident occurred on April 22, 1944, and 
he retyrned to work the last time .on December 19, 1944. 

This Court ha’s repeatedly held that under Section 
24 of the Workmen’s Compensation Act, the right to file 
application f o r  compensation shall be barred unless such 
application is filed within one year after the date of the 
accident where no compensation has been paid, or within 
one year after the date of last payment of compensation 
where any has been paid. The Court of Claims is without 
jurisdiction to enter an award unless claim is filed within 
the time fixed by said Section 24. 

The complaint: on its face, and the evidence, shows 
that the accident occurred on April 22, 1944 and that no 
compensation was paid other than the regular salary of 
claimant during his period of disability and sick leave. 
From the record, this terminated on December 1944, the 
date claimant went back to work. The record also shows 
that the complaint, on its face, was not filed’until March 
4, 1946. Accordingly, this Court is without jurisdiction 
to hear this complaint. 

The testimony on the hearing before Commissioner 



East was transcribed by A. M. Rothbart Court Reporting 
Service, 120 South LaSalle Street, Chicago, Illinois, and 
invoice rendered for $25.95. This charge is reasonable 
and should be paid. 

Claim of claimant, Herman 0. Rathje, is denied. 
An award is entered in favor of A. M. Rothbart 

Court Reporting Service for stenographic services in the 
amount of $25.95, which is payable forthwith. 

(No. 3967-Claimant awarded $622.83.) 

JOHN THOMAS WAGGONER, ‘AN INFANT, BY OPAL WAGGONER, HIS 
MOTHER, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed March 25, 1947, 

‘ MAURICE E. GOSNELL, for claimant. 
GEORGE F. BARRETT, Attorney’ General, and C. 

ARTHUR. NEBEL, Assistant Attorney General, for re- 
spondent. 

WORKMEN’S COMPENSATION ACT-when award m a y  be made for  tem- 
porary total disability awl pernaanent partial loss of m e  of right hand. 
Where an employee sustains accidental injuries, arising out of and in 
the course of his employment, resulting in temporary total disability 
and a 25% total loss of use of his right hand, an award for compensa- 
tion therefor may be made, in  accordance with the provisions of the 
Act, upon compliance by the employee with the requirements thereof. 

BERGSTROM, J. - 
On July 11, 1945 claimant, John Thomas Waggoner, 

was one of a group of men painting a bridge on S.B.I. 
Route 1 over the Embarrass River near the northern 
limits of the City of Lawrenceville, Lawrence county, 
Illinois. He was using a saddle seat, o r  painter’s swing, 
to support himself while painting the higher parts of the 
steel truss bridge. About 1O:OO A. M. while shifting the 
position of his support, the hook which held his seat to a 
brace slipped off and allowed claimant to fall to the 
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bridge deck, lacerating and bruising his face and body, 
dislocating his right ring finger, and fracturing his right 
middle finger and wrist. 

The foreman of the group took claimant to Dr. W. I. 
Green, Lawrenceville, who rendered first aid and ordered 
claimant hospitalized at  the Good Samaritan Hospital, 
Vincennes, Indiana. There he was placed under the care ’ 

of Dr. William Schulze of Vincennes. Dr. Schulze reduced 
the fracture, released the patient from the hospital, and 
returned him to the charge of Dr. Green on July 14,1945. 

From the report of the Division of Highways, which 
forms part of this record, on September 19, 1945 Dr. 
Green sent his final report and stated therein “Nature of 
Injury-Fracture right radius just above wrist. Fracture 
right finger just above second articulation. Dislocation 
right ring finger. Lacerated wounds of nose and face. 
Minor wounds left hand and fingers.” 

At the time of the injury, the employer and employee 
were operating under the prohsions of the Workmen’s 
Compensation Act of this State, and notice of the acci- 
dent and claim f o r  compensa6on were made within the 
time provided by the Afct. The accident arose out of and 
in the course of claimant’s employment. 

Dr. Green discharged claimant from further medical 
treatment on September 15, 1945 and certified him able 
t o  work on October 1, 1945. Claimant was paid compen- 
sation amounting to $124.97 for temporary total disability 
at the rate of $10.80 per week for the period from July 
12, 1945 to September 30, 1945 inclusive, 11-4/7 weeks. 
At the time the cause of action arose claimant’s wages 
were 75c an hour. Eight hours constituted a normal work- 
ing day, and employees in the same classification as 
claimant worked less than 200 days a year. Claimant 
earned during his period of employment with the Division 

’ 

G 

. 

* 
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of ’Highways the total sum of $222.95. For compensation 
’purposes, claimant’s earnings should be computed on the 
basis of $1,200.00 per year, or  $23.07 per week, and he is 
entitled to compensation on the basis of $13.83 per week 
instead of $10.80. He is, therefore, entitled to receive the 
additional sum of $35.06 as compensation for temporary 

The medical charges incurred in the treatment of 
claimant’s injuries were paid by respondent, as follows : 

’ 

’ total disability. 

Dr. Wm. Schulze, Vincennes, Indiana.. ......... .:. ............. $35.00 
Dr. W. 1. Green, Lawrenceville, Illinois.. ....................... 34.00 

Good Samaritan Hospital, Vincennes, Ind.. .................... 25.00 
Dr. Tom Kirkwood (x-ray) Lawrenceville. ..................... 5.00 

From the medical tlestimony, it appears that claimant 
has prdctical’ly no flekion of his right ring finger at  the 
first o r  proximal inter-phalangeal joint, that it is prac- 
tically useless and interferes with his mork when he 
grasps anything; when the other fingers go down the in- 
jured finger stays up. There is also some curtailment in 
the flexion of his right hand wrist, which together with 
the finger injury will permanently restrict claimant’s 
use of his right hand. After consideration of all of the 
evidence, claimant is entitled to an award based on 25% 
of total loss of use of his right hand, or the sum of 
$587.77, which is computed on the basis of $13.83 per 
week for  a period of 42y2 weeks. 

An award is therefore entered in favor of claimant, 
John Thomas Waggoner, in the amount of $622.83, pay- 
able to Opal Waggoner, (mother and next friend of 
claimant, John Tllomas Waggoner, an infant, and for his 
use and benefit), all of which has accrued and is payable 
forthwith . 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of “an Act concerning the 
payment of compensation awards to State employees. ” 



HARMON ODLE, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed March 65, 1947, 

WILLIAM J. LAWLER, for  claimant. I 
I ‘  GEORGE I?. BARRETT, Attorney General; and C. 

ARTHUR NEBEL, Assistant Attorney General, fo r  re- 
spondent. I 

WORKMEN’S OCCUPATIONAL DISEASES Ac!r--State a d ,  all employees o f ,  
wi thin  t e r n s  of. In  the absence of an election by the State to provide 
and pay compensation under Section 4 of the Workmen’s, Occupatlonal I 
Diseases Act, a right of action accrues to employee of State, sustaining 
injury to health by reason of disease contracted or sustained i n  the 
course of his employment proximately caused by the negligence of the 
State under Section 3 of said Act, as Section 5 thereof construes the 
term employer to include the State and the term employee to  include 
every person i n  the service of the State. 

SAME-COZL~~ of Claims has jurisdiction to  hear and determine 
claims under Section 9 of. The Court of Claims acquires jurisdiction 
to hear and determine claims against the State arising under Section 3 
of the Workmen’s Occupational Diseases Act, by virtue of Section 6, 
paragraph 4 of the Court of Claims Act and the express provisions of 
Sections 3 and 5 of said Act. WEeeler vs. State, 12 C. C. R. 254. 

SAME-Statute intended t o  protect health of employees-violation of 
evtdence o f  neglzgence z b n h J e r  Section 9 of. Chapter 16%, Section 19, 
Ill. Rev. Statute 1937, provides that Departmeht of Registration and 
Education shall have power tp promulgate rules and regulations re- 
specting barber shops. The Health and Safety Act-111. Rev. Statutes 
1945, Chapter 48, Paragraph 137.3, makes it  the duty of every employer 
to provide reasonable protection for the lives, health and safety of all 
persons employed. Where a claimant is employed as a barber at a n  
institution for tuberculosis patients, and is obliged to shave about 100 
patients a t  intervals, using the same mug and the same brush, and the 
same pail of water, without being supplied with hot and cold running 
water, in  the room where said barber ‘service is  rendered, as prescribed 
by the aforesaid rules and regulations of the Department of Registration 
and Education, the same is a violation of said Statutes by the State and 
constitutes negligence under Section 3 of the Workmen’s Occupational 
Diseases Act, and a cause of action arises i n  favor of the employee 
against the State, where employment was i n  violation of said Statutes, 
and he sustains injury to his health by reason of disease contracted or 
sustained in the course of his s’aid employment, as  a result thereof. 

I 
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* DAMRON, J. 

This claim is brought under Section 3 of the Work-, 
men’s Occupational Diseases Act by the above named 
claimant, for damages sustained as a result of contract- 
ing tuberculosis during the course of his employment by 
the above named respondent. 

The evidence discloses that he was employed by the 
Kankakee State Hospital, Kankakee, Illinois, as a barber, 
on or about the 20th day of January 1925 and remained 
in the employment of the respondent until the 5th day 
of August 1945. 

During the course of his employment, he was re- 
quired to go to a ward in said institution, on occasion, 
where approximately 100 patients, suffering from tuber- 
culosis in various stages were confined in their beds, and 
shave them. He was furnished an assistant who was a 
patient. 

The testimony shows there was no running water in 
this ward and in o.rder to shave these patients, a pail of 
water, one mug and one brush was furnished them. The 
assistant would dip the brush in the pail of water, make 
the lather in the mug, lather the patient and claimant 
would then shave him. After one patient was shaved, the 
assistant would again dip the brush in the pail of water 
then into the mug, more lather was made and applied to 
the next patient and this procedure was followed from 
patient to patient until approximately 100 had been 
shaved. The water was never changed, the mug was 
never cleaned nor the brush or razor sterilized from 
patient to patient. 

The evidence further discloses that the claimant com- 
plained to the officials of the Kankakee State Hospital 
on many occasions and requested that sanitary precau- 
tions be adopted and that he be furnished equipment to 
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properly sterilize his instruments and appliances used 
by him. No precautions of any kind were directed to be 
taken by the authorities of said hospital nor were any 
taken to avoid contracting tuberculosis by claimant, while 
engaged in shaving these bedfast tubercular patients. 

On August 5, 1945, X-rays were made of the chest 
of this claimant which disclosed that he &as suffering 
from tuberculosis. He’ was admitted as a tubercular 
patient at the Livingston County Sanatorium, Pontiac, 
Illinois, where he is now confined. He has not been able to  
do any type of work since his admission to the sani- 
torium. 

I n  this record, and admitted in evidence, are two 
letters from Dr. 0. L. Bettag, Medical Director and 
Superintendent of the Livingston County Sanatorium. 
The letters being dated January 3, 1947 in part state: 

I 

I 

“There was x-ray evidence of lung disease which, o/n bacteriological 
sputum examination, was confirmed as being caused by the tubercle 
bacillus. This organism was found on at least seven ‘examinations. 
The last sputum found positive for tubercle bacilli was August 14, 19:s. 
Examinations since then have been negative for this bacteria. Mr. 
Odle’s weight increased from 145% pounds to 205 pounds. The highest 
recorded weight was in  May 1946. The’weight at the present time is 
183% pounds. 

He has been treated on bed rest, collapse of the left lung by artifi- 
cia1 pneumothorax, and graduated up-privileges under observation. 
There has been definite improvement in the lung pathology. At the 
present time, based upon the nomenclature of the National Tuberculosis 
Association, his moderately advanced pulmonary tuberculosis is con- 
sidered apparently arrested. 

M;. Odle’s past history is free of close contact with open cases of 
tuberculosis except during the over twenty years of employment in the 
Kankakee State Hospital. No entrance x-ray examination of the chest 
was made in the employment of Mr. Odle. It is, therefore, reasonable 
to assume that he entered the State service i n  a condition free of 
active pulmonary tuberculosis,\ since he worked a good number of years 
before symptoms of the disease appeared. Assuming the Illinois De- 
partment of Registration and Education rules regarding sanitary con- 
ditions for barbers and the public were not carried out, it is medically 
sound to think this may have contributed toward his contracting pul- 
monary tuberculosis. Of greater importance, however, in my opinion, 
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is the fact that Mr. Odle is reported to have worked repeatedly among 
tuberculous patients, and these unfortunates, because of their mental 
disease, are  often unable to consciously control their methods of cough- 
ing. It is reasonable to deduct in consequence that there must have 
been considerable coughing directly into the face of Mr. Odle during 
his many years of service. This is one of the surest ways of infecting 
another. Under the circumstances, it is difficult to  assume a better 
setting for the contraction of active pulmonary tuberculosis. by an em- 
ployee. 

Mr. Odle not only worked on the State Hospital property, but lived 
there most of the time of his employment. He was married approxi- 
mately ten years ago and, during the first fifty percent of this time, 
lived with his wife on the State grounds. The remainder of the time, 
he lived with his wife in the city of Kankakee. Mrs. Odle however, has 
been examined by repeated chest x-ray study and has been found free 
of infectious pulmonary tuberculosis. She, therefore, could be elim- 
inated as a source of pulmonary contagion in regard to Mr. Odle’s 
present disease. 

At the present time, Mr. Odle’s right lung is partially collapsed by 
artificial pneumothorax. The question as to his prognosis is again a 
difficult one. Presumably, he will become well enough to reengage in 
gainful occupation. Provided there a re  no relapses, Mr. Odle should 
progress very satisfactorily. Any patient, however, having had active 
pulmonary tuberculosis is a potential candidate for re-activation of this 
disease.” 

‘ 

It is well recognized by health authorities that barber 
shops or any other place where barber service is rendered 
is a source of spreading disease unless operated and kept 
in a sanitary condition at  all times. And, in order to pro- 
tect the public, the Legislature passed an act concerning 
the operation of barber shops I (Chap. 16% See. 19, 111. 
Rev. Stat. 1937). It provides that the Department of 
Registration and Education shall be empowered to pro- 
mulgate rules and regulations which shall have the force 
and effect of law. Pursuant to the authority granted the 
Department in said Act, rules were“ adopted and ap- 
proved March 19,1942. Among these rules are the follow- 
ing: Rule 7 which provides, “All barber shops or any 
other place where barber service is rendered, . . . . shall 
be required . . . . to  supply hot and cold running water, 
in the room where barber service is rendered.” Rule 13 

8 
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which provides, “. . . . all razors, shears, clippers, appli- 
cators, cups, o r  other instruments or appliances after 
being used on any patron, shall be thoroughly sterilized 
immediately either by boiling f o r  three minutes in water 
or  kept f o r  five minutes in a solution of one of the follow- 
ing, namely: 50% alcohol, 5% carbolic acid, 20% for- 
maldehyde, o r  other established germicidal solution. . . .” 

The Health and Safety Act, (Ill. Rev. Stat. 1945, 
Chap. 48, Par. 137.3) makes it the duty of every employer 
to provide reasonable protection for the lives, health, and 
safety of all persons employed, to effectuate its purpose. 
In  Wheeler vs. State 12 C.C.R. 254, we held that the State 
of Illinois may properly be made respondent in the Court 
of Claims, in any action for damages for injury to health, 
resulting from a disease contracted by a state employee 
in the course of his employment, and proximately caused 
by the State’s negligence, under the terms and provisions 
of the Workmen’s Occupational Diseases Act. The State 
not having elected to provide and pay <compensation 
under Section 4 of the Workmen’s Occupational Diseases 
Act, the employee has a right of action, under Section 3 
of the Act. That section provides that violation by an 
employer of any statute of this State, intended for the 
protection of the health of employees, shall constitute 
negligence of the employer within the meaning of the 
section. 

The rules adopted by the Department were intended 
to promote the health of claimant and to prevent the 
spreading of contagious or idfectious disease, including 
open tuberculosis, and should have been followed by the 
officials in charge of the institution. Not only for  the bene- 
fit of its employees such as claimant, but for the un- 
fortunate inmates in the ward. 

It cannot be denied that the sanitary rules adopted 
I 
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by the department, if followed, would lessen the exposure 
to claimant. That the method used by claimant in shaving 
the tubercular patients was unhealthy and exposed him 
to extra hazards which finally undermined his health. The 
razor used by him, the brush, mug, and water must have 
been germ laden after a few patients had been served, 
and claimant came into contact with all the above articles 
in shaving the patients. 

Respondent having violated the rules of the Depart- 
ment of Registration and Education and the terms of the 
Health and Safety Act, which are intended f o r  the pro- 
tection of the health of employees, such as claimant,* con- 
stitutes negligence under Section 3 of the Workmen’s 
OccupatioLal Diseases A4ct and therefore justifies an 
award for  damages. 

While the claimant was employed, he received a sal- 
ary of $2,400.00 per year. He is now suffering from active, 
moderately advanced, pulmonary tuberculosis with cavi- 
tation. He seems to be improving but he will have to re- 
main at the Sanatorium until his tuberculous condition 
becomes arrested. The length of’ time required is uncer- 
tain. The Court is of the opinion that claimant is entitled 
to damages under Section 3 of the Workmen’s Oecupa- 
tional Diseases Act in the sum of Twenty-five hundred 
($2,500.00) Dollars. 

An award is therefore entered accordingly. 
~~ 

(NO. 3988-Claimant awarded $630.00.) 

WILLIAM BEARD, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed March 25, 194Y. 

J. CLINTON SEARLE, Attorney f o r  claimant. 
GEORGE F. BARRETT, Attorney General and WILLIAM 

L. MORGAN, Assistant Attorney General, fo r  respondent. 



189 

WORKMEN’S COMPENSATION ACT-employee at Blackhawk State Park 
wathan provasaon of-here award for compensataon for loss of the first 
phalange of left thumb is  justified. Where an employee at Blackhawk 
State Park sustains accidental injuries arising out of and in the course 
of his employment resulting in  the loss of the first phalange of his left 
thumb, an award may be made for compensation therefor under, Section 
8 (e )  of the Workmen’s Compensation Act, upon compliance with the 
terms of the Act and proper proof of claim for same. 

DAMRON, J. 2 

This claim was filed on September 9, 1946 ; testimony 
on behalf of claimant was taken and claimant observed by 
Commissioner Blumenthal on December 3,1946. The tran- 
script was filed on December 31,1946. 

On May 18, 1946 claimant, William Beard, was em- 
ployed as a foreman at the Blackhawk State Park in Rock 
Island County. During the forenoon of that day, he was 
working upon a motor-driven ventilating suction fan in 
the kitchen of the Inn. While standing on a bench, in 
reaching for some tools, he slipped and his left hand was 
crushed in the belt on the fan. The injury occurred in the 
presence of the Park Custodian who took claimant to a 
doctor. Later, upon being taken to  the hospital, it was 
found necesary to amputate the thumb at  the first joint. 

Claimant was employed at the rate of seventy-five 
cents an hour, receiving an average weekly wage in ex- 
cess of $30.00. He returned to work on June 5, 1946 and 
at  the time of the hearing, was receiving the same wages 
as he did prior to the aocident. His compensation rate 
($15.00 per week increased by 20%) would be $18.00 per 
week. 

No jurisdictional question is presented. It is stipu- 
lated that respondent and claimant were operating under 
the provisions of the Workmen’s Compensation Act and 
that this accident arose out of and in the coursg of the 
employment . 
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The respondent paid claimant’s medical, surgical, 
and hospital expenses. 

Claimant seeks compensation for the loss of the first 
phalange of his left thumb and the evidence establishes 
that he sustained such loss. 

Under Section 8 (e) of the Workmen’s Compensation 
Act, as amended, claimant is entitled to an award of Six 
Hundred Thirty ($630.00) Dollars computed at the rate 
of $18.00 per week for 35 weeks, all of which has accrued 
and is payable forthwith in a lump sum. 

A. M. Rothbart, Court Reporting Service, 120 South 
LaSalle Street, Chicago, Illinois, was employed to take 
and transcribe the evidence in this case and has rendered 
a bill for such service in the amount of $17.40. The Court 
finds that the amount charged is fair, reasonable, and 
customary in the community where it was rendered and 
said claim is allowed. 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of, “An Act concerning the 
payment of compensation awards to State employees. ’ ’ 

(No. 39904 la imant  awarded $1,791.00.) 

MERRILL CLAYTON, Claimant, ‘us. STATE OF ILLINOIS, Respondent. 
Opinion filed March 25, 1947. 

ROY A. PTACIN, Attorney, for claimant. 

GEORGE F. BARRETT, Attorney General, and WM. L. 
MORGAN, Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION ACT-&tendant at Chicago State Hospital 
within prcuvision. of-when award may be &e for temporary total dis- 
abilitv and permuanent partial loss of use of right hand ancl left leg. 
Where an employee of the Chicago State Hospital sustains accidental 
injuries, arising out of and in the course of his employment, resulting 
in ,temporary total disability and a 25% loss of use of the right hand 
and a 30% partial loss of use of his left leg, an award for compensation 
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therefor may be made, in  accordance with the provisions of the Act, 
upon compliance by the employee with the requirements thereof. 

DAMRON, J. 

Complaint was filed September 27, 1946 to recover 
an award f o r  injuries sustained by claimant on May 31, 
1946. Evidence on behalf of claimant was heard before 
the Commissioner on December 5,1946 and the transcript 
filed December 31, 1946. 

No jurisdictional question is raised. Respondent and 
claimant were operating under the Workmen’s Compen- 
sation Act and the accident in question arose out of and 

Respondent furnished complete surgical, medical and 
hospital treatment. The only question to be determined is 
the extent of the permanent and partial loss ‘of the use 
of claimant’s hand and leg. 

Claimant testified that on May 31, 1946 while em- 
ployed as an attendant at ‘the Chicago State Hospital, he 
was assigned by his supervisor to assist in unloading a 
carload of cabbages. As he attempted to leave the car, he 
slipped and fell thereby injuring his left knee and right 
arm. He experienced intense pain and was taken to the 
hospital. He was x-rayed, given treatment, and the fol- 
lowing day sent to the Illinois Research Hospital where 
his arm received attention. Two days later surgery was 
performed on his knee. He remained at,Illinois Research 
f o r  about 25 days, after which he was confined to  the 
employee’s Chicago State Hospital for about three 
months. He was discharged and resumed work on Sep- 
tember 4, 1946. 

Since the accident he has difficulty in moving his 
arm; has considerable pain and his hand is tired and 
weak. Before the injury he experienced no such disability 
o r  discomfort. He also suffers pa& in his knee especially 

’ in the course of the employment. 
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in climbing up o r  going down stairways or on street cars, 
and cannot straighten tt out as he could before the acci- 
dent. A crescent shape scar, 71/2 inches long, appears 
across the knee cap. 

Dr. Albert C. Field, a witness for claimant, examined 
him on two occasions before the hearing. He testified 
there is an enlargement of the left knee, some atrophy 
of the left thigh and that flexion was limited about 45 de- 
grees of normal and extension about 20 degrees. Crepi- 
tation may be heard when the knee is flexed. - 

The right forearm is held in silver forked deformity. 
There is a limitation ‘of about 45 degrees of normal in-. 
flexion and of about half in pronation and supination of 
the right hand. He interpreted the x-rays of the forearm 
as showing an injury to the scaphoid’bone of the right 
wrist with some osteoporosis of the styloid process of the 
radius. The x-rays of claimant’s left knee as read by Dr. 
Field revealed a fracture of the patella partially reduced 
and held in apposition by wire sutures with some ir- 
regularity of the articulating surface. The fracture dis- 
closes a fibrous union without complete healing with 
bony tissue. 

Dr. Louis Olsman, a resident surgeon at  the Chicago 
State Hospital since 1938, testified on behalf of re- 
spondent. (The x-rays revealed fractures of claimant’s 
left knee and the vavicular bone of the right forearm. 
Although, the patient showed improvement he was of the 
opinion that claimant, by reason of residual pain and 
limitation of movement, has 30% permanent disability 
of the left knee and about 25% permanent disability of 
the right wrist. 

Claimant’s annual earnings were $1,740.00 which 
represents $33.46 per week. He had no children under 16 
years of age and therefore his weekly rate of compensa- 
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tion would be $15.00 increased by 2076, as required by 
statute, namely, $18.00 per week. 

The record shows claimant was totally incapacitated 
from May 31 to September 4, 1946, a period of 13 weeks 
4 days. During this period he was entitled to  receive 
$244.28 but was actually paid $145.00 for June,; $135.65 
for July; $112.26 f o r  August and $14.34 for three days in 
September, or a total of $407.25, being $162.97 in excess 
of the amount to  which he was entitled. 

The evidence and particularly respondent 's medical 
witness clearly establishes that claimant has sustained a 
permanen't and partial loss of use of the right hand to 
the extent of 25% and a permanent and partial loss of 
use of his left leg to the extent of 307h. 

On the basis of this record, we make the following 
award: For the disability to the right hand, 'claimant is 
entitled under Section 8 (e) of the Workmen's Compen- 
sation Act to an award of $765.00 computed a t  the rate 
of $18.00 for 42% weeks or 25% of 170 weeks. For the 
permanent, partial specific loss of use of the left leg 
claimant is entitled to  an award of $1,026.00 being the 
weekly rate for a period of 57 weeks or 30% of 190 weeks, 
making a total award of $1,791.00 from which must be 
deducted the sum of $162.97 representing an overpay- 
ment of money paid by respondent to claimant for 
temporary total compensation leaving a balance of One 
Thousand Six Hundred Twenty-efght Dollars ($1,628.03) 
Three Cents for which an award is hereby entered in 
favor of claimant. Of this amount, the sum of $738.00 

- has accrued as of March 21,1947 and is payable in a lump 
sum forthwith. The unaccrued balance of said award 
amounting t b  $890.03 is to  be paid in weekly installments 
of $18.00 for a peri>od of 49 weeks with one final payment 
of $8.03. 

Q 

I 

- 
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A. M. Rothbart, Court Reporting Service, 120 South 
LaSalle Street, Chicago, Illinois, was employed to take 
and transgribe the evidence in this case and has rendered 
a bill in the amount of $45.60. The Court finds that the 
amount charged is fair, reasonable and customary and 
said claim is ajlowed. 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of, “An Act concerning the 
payment of com9ensation awards to State employees. ” 

(No. 3991-Claimant awarded $5,340.00.) 

LILLA 14. MILLER, WIDOW OF HENRY G. MILLER, DECEASED, BOR 
HERSELF AND AS NEXT FRIEND AND MOTHER OF CAROLYN JANE 
MILLER, Claimant, bs. STATE OF ILLINOIS, Respondent. 

Opinion filed March 25, 1947. 

GIFFIN, WINNING, LINDNER, NEWKIRK AND JONES, for 
claimant. 

GEORGE F. BARRETT, Attorney General and C. 
ARTHUR NEBEL, Assistant Attorney General, for re- 
spondent. 

WORKMEN’S COMPENSATI ON ACT-ehplmjee of the Department of 
Revenue within provisions of-when presence of an employee ,of the  
SOate in a hotel, while in the pursuance of his oficial business, wi th  the 
knowledge and approbation of his superiors, is deemed to be a condition 
or incident of his emplo?flnent-when employee loses his life as a result 
of a disastrous, firel in the said hotel, sNaid condition or  incident of his 
employment is. deemed to be the proximate muse  of his de ,a th -when  
death reslclts wi th in  period of enzplmjment at a plaice >where the em- 
ployee might ?“emonably be a%d while reasonably fulfilling the duties of 
his employment or engaged in doing same incidental to i t ,  the same is 
compensable under the  Act. Where i t  appears that  employee of the 
Department of Revenue at the direction of his superi,ors went to Chi- 
cago to attend a meeting, stopping at a hotel i n  ‘ that  city, and while 
there lost his life as a result of a disastrous fire which broke out in 
said hotel during the night, the employee is deemed to be where he 
might reasonably be, in  pursuance of the duties of his employment; his 
sleeping in the hotel is deemed to be a condition of that  employment, o r  . 
incidental to i t  and said condition of employment is the proximate 
cause of his death and is  compensable under the pr.ovision of .Section 
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7 (a) of the Workmen’s Compensation Act, upon compliance with the 
requirements thereof. 

SAm-Section 3 of the  Act-the provisions of t h e  Act  automatically 
and wathout election apply t o  the  State and governmental unats-and to  
all other employers and employees, wathout election, when  engaged in 
busanes9es declared t o  be extra-hazardous. The provisions of the Act, 
according to Section 3 thereof, apply to all State employees, regardless 
of whether or not they a r e  engaged in extra hazardous enterprises or 
businesses. 

ECKERT, C. J. 
This suit is brought by Lilla M. Miller, the widow of 

Henry G. Miller, in her own behalf, and on behalf of her 
minor daughter, Carolyn Jane Miller, against the State 
of Illinois, under Section 7a of the Workmen’s Compen- 
sation Act. 

The decedent, Henry %. Miller, was employed by the 
respondent at the time of his death, and had been so em- 
ployed f o r  several years prior thereto, in the Depart- 
ment of Revenue, as supervisor of the Rules and Regula- 
tions Division of the department. Mr. Miller’s employ- 
ment occasionally required him to travel, and to be away 
from his main office, which was in the Illinois Building; 
at  Springfield, Illinois. 

Mr. Miller supervised the rules and regulations made 
under the various tax acts of the State of Illinois ad- 
ministered by the Department of Revenue. From June‘ 
3rd to. June 6th, 1946, the National Tax Association held 
its annual convention in the City of Chicago, Illinois. Mr. 
Miller went to Chicago on June 2, 1946, at the direction 
of his superior, f o r  the purpose of attending this con- 
vention, and conferring with the director of his depart- 
ment and other officers. On June 4th Mr. Miller attended 
the meeting of the National Tax Association, and was in 
conference with his director and other members of the 
Department of Revenue. With the knowledge and ap- 
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proval of the department, he was staying a t  the LaSalle 
Hotel. On June 5th he was again to attend meetings of 
the National Tax Association, and have further official 
conferences. Early in the morning of June 5th, a disas- 
trous fire occurred at the LaSalle Hotel, in which Mr. 
Miller lost his life. He left the claimant, Lilla H. Miller, ‘ 
his widow surviving, and one child, Carolyn Jane Miller, 
age eleven years. 

The Director of Revenue had immediate notice of 
Mr. Miller’s death, and demand for compensation was 
made by the claimant within six months thereafter. 

There is no dispute as to the facts. The respondent, 
however, raises two questions of law: . \  

1. Is the injury to or death of an employee of the State of Illinois, 
travelidg as required by his employment, compensable under the 
Workmen’s Compensation Act if the injury is sustained in a 
fire occurring while the employee is in  his place of lodging and 
not during his ordinary working hours, and 
Is the injury to o r  death of an employee of the Department of 
Revenue, arising out of and in the course of the employment, 
not in itself an extra-hazardous undertaking, compensable under 
the terms of the Workmen’s Compensation Act. 

2. 

The respondent has filed a very able and exhaustive 
brief, from which it appears that the compensability of 
an employee, injured by a fire in the nighttime, while in 

*his place of lodging, and while traveling as required by 
his employment, is a question of first impression in the 
State of Illinois. Although there are numerous Illinois 
cases in which employees, required to  travel, have been 
held entitled to compensation for injuries arising out of 
and in the course of the employment, (Illinois Publishing 
Company v. Industrial Commission, 299 Ill. 189; Solar- 

. Sturges Manf. Co. v. Industrial Cornmission, 315 Ill. 352; 
Porter v. Industrial Commission, 352 Ill. 392; City of 
Chicago v. Industrial Commission, 389 Ill. 592), none is 
concerned with an injury o r  death occurring in a hotel, in 

’ 
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I the nighttime, when the employee was no longer literally 

I ’ .  
at work. 

In  other jurisdictions, however, many courts have 
held that such an employee is entitled to compensation. 
in Sozcxa’s Case, (316 Mass. 332, 55 N E  (2nd) (611), it 
was held that an employee’s death, in a fire, occurring 
while he was asleep in a rooming house, arose out of and 
in the course of his employment. The court there pointed 
out that the question was whether the employment 
brought the employee in contact with the risk that in fact 
caused his death. And the court refused to  differentiate 
between cases in which the employee selected the place of 
lodging, from cases in which the selection was made by 
the employer. On page 613, the court said: 

“But it  seems to us that the connection between the employment 
and the risk is substantially the same whether the employer or the 
employee selects the particular place, as long as  lodging away from the 
employee’s home or regular place of abode is provided by the employer 
as an incident of the work, and is  required by the terms of the em- 
ployment, and a s  long as the employee selects a place that fulfills the 
requirements of the employment and that is otherwise proper in the 
sense that it  involves no unnecessary risk.” 

I n  the case of Thiede vs. Searle a3 Co., 278 Mich. 108, 
270 NW 234, an employee, injured by fire in the place of 
his lodging, was held entitled to compensation, and the 
court based its decision on the analogous case of an em- 
ployee injured while using a public conveyance. The Su- 
preme Court of Michigan said: ’ 

“Counsel for both parties cite us many cases of other courts, re- 
lating to similar accidental injuries, with their respective pro and eo11 

decisions. But we do not find i t  necessary to seek further than our 
own decisions for controlling precedent. We think our holding in 
Wadman v. Murray Corp .  of America, 245 Mich. 332, 222 N W  711, 712 
by analogy, applies with equal’force to the case a t  bar. There the 
plaintiff had been sent by his employer on a business trip, and while 
sitting on the observation platform of a passenger train, was hit in the 
eye by a cinder. The defendant there claimed that the injury did not 
arise out of the employment. We said: 
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“‘I t  was a condition of his employment that he (plaintiff) should 
be on this train, which turned out to be a place of danger. The risks to 
which he was exposed from riding on trains from place to place as  he 
was directed were incidental to his employment. He was required to 
ride on trains in  the performance Qf his master’s business. This con- 
dition of the employment was the proiimate cause of his injury. These 
undisputed facts fix the responsibility of the defendant.’ 

“In the instant case, it  was a condition of decedent‘s employment 
that he should stay at the hotel, which turned out to be a place of 
danger. The risks to.which he was exposed in staying at hotels as 
required by his position were incidental to his employment. He was 
required to stay a t  a hotel in Lansing i n  the performance of his mas- 
ter’s business. This condition of the employment was the proximate 
cause of his injury. These undisputed facts fix the responsibility of the 
defendants * * *.” 

I 

I n  the case of Texas Emp.  Ins. Ass’n vs. Harbuck, 
73 SW (2d) 113, the Court of Civil Appeals of Texas 
held squarely that fatal injuries to a traveling salesman, 
sustained when he attempted to escape from a burning 
hotel at which he was staying for the night, arose out of 
and in the course of his employment even though he was 
not at the time actually engaged in the pursuit of his em- 
ployer’s business. The court pointed out that at the time 
of the injury the employee was doing the very thing 
which in the performance of his duties, he should have 
done, and was expected by his employer to do, occupying 
a place of rest, his room in the hotel. The employee’s 
stopping at a liotel was a necessary element in the per- 
formance of his duty. See also Stansberry vs. Momitor 

’ Stovk Co., 150 Mfnn. 1,183 NW 977, and Harinel vs. Hall- 
Thompson Co., 98 Conn. 753,120 A. 603. 

This court is of the opinion that employees, required 
to travel by their employment, are entitled to the benefits 
of the Workmen’s Compensation Act for injuries result- 
ing from a fire in their place of lodging, (unless the em- 
ployee is injured while doing some act outside the scope 
of the provisions of the Act), and that the rule, as estab- 
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and intent of the Workmen’s Compensation Act of this 
State. As was pointed out by the Supreme Court of Illi- 
nois in Porter vs. Industrial Commission, supra, the con- 
trolling factor in determining whether an accidental in- 
jury arose out of and in the course of the employment is 
whether the employee was in the sphere of his duty when 
the accident occurred. If an injury occurs within the pe- 
riod of the employment, at a place where the employee 
might reasonably be, and while he was reasonably fulfill- 
ing the duties of his employment, or engaged in doing 
something imcidental to it, he is entitled to  compensation. 

Rest is certainly incidental to an employment that 
takes an employee away from home overnight. Here, as 
in the Porter case, the employee had gone to another 
city in the service of his employer ; he had performed the 
duties assigned to him. The injury occurred, in the 
Porter case, while the employee was riding on anjnter- 
urban train, a proper means of transportation. The in- 
jury occurred in this case while the employee was seek- 
ing necessary rest in a suitable and proper place. The 
lurching of the car in the Porter case was held to be one 
of the risks incidental to the employment. The burning 
of the La Salle Hotel was a like risk in this case. 

As the court said in the Thiede case, supra, (it was a 
condition of decedent’s employment that he should stay 
at  a hotel; he was required to stay a t  a hotel in Chicago 
in the performance of the respondent’s business. The 
condition of his employment was the proximate cause. of 
his death. The court therefore finds that the death of 
Henry G. Miller, arose out of and in the course of his 
employment. 

Whether the injury to or death of an employee of 
the Department of Revenue, arising out of and in the 
course of his employment, not in itself an extra-hazard- 

I 
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ous undertaking, is compensable under’ the terms of the 
Workmen’s Compensation Act, necessitates a considera- 
tion of a case recently decided by the Supreme Court 
of Illinois : County of Clwistinuz vs. Ifidustrial Commis- 
sioqz, 391 Ill. 475. The responded contends that the court 
in that case held that a county employee mas not within 
the provisions of the Workmen’s Compelisation Act, and 
not entitled to its benefits, where the county had not 
elected to come under ’the act, and where the employee 
was not herself engaged in an extra-hazardous business 
or  enterprise; that therefore an employee of the State, 
not himself engaged in an extra-hazardous enterprise, is 
not within the Act. 

An analysis of the opinion filed in the case, however, 
indicates that it is not so far reaching. Christian county 
had not elected to come within the provisions of the 
Workmen’s Compensation Act, and the court, a t  page 
477, points out that liability of the county, if ,any, under 
the act, must arise by reason of the automatic applica- 
tion of the statutory provisions, and that the claimant 
relied upon the provisions, of sub paragraph 8 of Section 
3 to bring the case within the act. Under this sub-para- 
graph, an employer automatically comes within the act 
if his enterprise is one on which statutory or municipal 
ordinance regulations are imposed for the regulating, 
guarding, use o r  placing of machinery o r  appliances, or 
f o r  the protection and safeguarding of the employees or  
the public therein. From the opinion, it is obvious that 
claimant based her entire case upon the theory that the 
County of Christian came within the provisions of the 
Workmen’s Compensation Act because the court house‘ 
in which she maintained her office was subject to  statu- 
tory and municipal ordinance regulations. 

The statutory and municipal ordinance regulations 
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upon which the claimant relied, however, were not such 
regulations as were for the protection and safeguarding 
of employees or the public against accidental injuries or 
death; they were not regulations imposed upon the enter- 
prise of the employer, The actual holding of the court 
is found in the next to the last paragraph of the opinion, 
(P. 486) ; 

“We are of the opinion that this record does not disclose that the 
enterprise in  which defendant in error was employed, at the time she 
spstained the accidental injuries for which she is claiming compensa-o 
tion, was subject to statutory or municipal ordinance regulations within 
the meaning of sub-paragraph 8 of-section 3 of the Workmen’s Com- 
pensation Act, and therefore the award in this case must set aside for 
want of jurisdiction in the commission to make it.” 

I n  other words, the case was presented to the court, 
by the claimant; on the theory that the county came with- 
in the Act because of certain statutory o r  municipal ordi- 
nance regulations, and the court found specifically that 
these statutory or municipal ordinance regulations were 
not such‘ regulations as were contemplated by the Act. 
The case was not presented to the court, nor decided by 
the court, on any other theory. The court did not decide 
whether, under the provisions of Section 3 of the Work- 
men’s Compensation Act, the county, as a governmental 
unit, is, or is not, automatically subjected $0 the pro- 
visions of the Act; the court did not decide whether, 
under the provisions of the Workmen’s Compensation 
Act, the county, as an employer engaged in extra-hazard- 
ous enterprises, is, or is not, automatically subjected to 
the provisions of the Act. It is true that there is dictum 
in the opinion indicating that the act does not apply to 
a county unless the county is an employer engaged in an 
extra-hazardous enterprise, and unless the employee in 
question is engaged in such an extra-hazardous enter- 
prise. The actual decision in a case, and dicta included in 

I 
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I an opinion, are separate and distinct. A decision is con- . 
trolling and should be followed. Dicta may and sbould be 
disregarded. In  the history of English and American 
law, the easy quotation of dictra, rather than the analysis 
of a decision, has only served to confuse and not clarify 
precedents. 

Furthermore, a long line of decisions by the Illinois 
Supreme Court, prior to the Christian County case, held -, . 
the act applicable to employees regardless of the character 
,of the work being performed. I n  the case of Illinois Pub- 
lishing Cornpmy vs. Industrial Cornrnission, supra, an 
advertising solicitor for a publishing company was killed 
in an automobile accident while calling on prospects for 
the company. The company operated printing presses 
and other machinery regulated by municipal ordinances, 

, admittingly an extra-hazardous activity. The court there 
held that since the company was engaged in an extra- 
hazardous enterprise, the act applied to an employee of 
the company regardless of whether or not he was em! 
ployed in the department of the company which was 
extra-hazardous. The court stated, at page 488: 

0 

“This compulsory compensation Act is general i n  its application 
and embraces all employers and their employees engaged in businesses 
or enterDrises declared by the statute to be extra-hazardoub. The 
language of the Act is clear and is not open to construction. It means 
just what it says-the provisions of this Act shall apply automatically 
and without election to all employers and their employees engaged in 
enterprises or  businesses declared to be extra-hazardous-and the court 
has  no right to read into the statute words that are not found therein, 
either. by express inclusion or by fair implication.” 

I n  the case of McNazlght vs. H h e s ,  300 Ill. 167, the 
court rejected the contention that the Workmen’s Com- 
pensation Act was not intended to include employees as 
within the Act unless they were actually engaged in 
extra-hazardous employment at the time of the injury. 

~ 

I In Porter vs. Industrial Cornmissiom, supra, it was held 
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that no distinction existed between an employee doing 
extra-hazardous work and one whose work is not extra- 
hazardous. In the case of Marshall Field and Co. vs. la- 
dustrial Commissioa, 305 Ill. 134, it was admitted that the 
employer used power-driven machinery, dynamos, and 
elevators in operating its mercantile establishment which 
were subject to statutory regulation as to their use and 
location. The court stated : 

* 

“The act therefore applied automatically to the employer by virtue 
of paragraph 8 of Section 3, and the act applies to all employees in  the 
various kinds of hazardous business included in that section, regardless 
of the kind of work in which the employee is engaged.” 

To the same .effect. is the case of Ascher Brothers 
Amusement Enterprises vs. Irdzcstrial Commissioa, 311 
Ill. 258, and Figgins, Commissiomer of Highway, vs. In- 
dustrial Commission, 379 111. 75. 

In  view of this long line of decisions, in which the 
Supreme Court refused to distinguish between employees 
engaged tin extra-hazardous enterprises, and employees 
not so engaged, the decision in the Christian County case 
certainly should be confined to  its specific holding. Dictum 
in that opinion, or  in any opinion, cannot over rule pre- 
vious decisions of the same court. This court believes that 
the Christian County case is properly limited to the hold- 
ing that the regulations relied upon by the claimant were 
not such as were contemplated by sub-section 8 of Section 
3. Had the claimant relied, either upon the theory that 
the Act applied automatically to the county as a govern- 
mental unit, or applied automatically to the county be- 
cause it was engaged, as any other employer, in an enter- 
prise o r  business declared to be extra-hazardous, a con- 
trary result might well have been reached. 

Section 3 of the Illinois Workmen’s Compensation 
Act ’ provides that the Act should apply automatically 
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and without election to the State, county, city, town, 
township, incorporated village or school district, body 
politic or municipal corporation, and to all employers and 
all their employees, engaged in any department of the 
businesses o r  enterprises therein declared to be extra- 
hazardous. This court has interpreted that section to 
mean that the act applies automatically and without elec- 
tion to the state, on the theory that there are two classes 
of employers: the act applies automatically to the one 
class, governmental units, and applies automatically and 
without election to all other employers and employees, a 
second class, when engaged in businesses declared to be 
extra-hazardous. This interpretation is in accord with 
legislative history. The automatic provisions of the Act 
were added by amendment in 1917, but at  that time con- 
tained no reference to the State o r  other governmental 
units, providing only that the Act should apply auto- 
matically to all employers and their employees engaged 
in any of the enterprises or businesses declared to be 

* extra-hazardous. The State and other governmental units 
were specifically named in Section 4 of the Act as em- 
ployers, and empIoyees of these governmental units were 
named in Section 5 of the Act as employees. By the 
amendment of 1919, the governmental units were added 
to Section 3. The only purpose of this addition would 
have'been to create two classes, for the Act already ap- 
plied to these governmental units and their employees 
as it applied to any other employer; the only purpose 
could have been to create a class of governmental units 
to which the Workmen's Compensation Act applied auto- 
matically, regardless of the character of work carried on 
by the employees. Any other interpretation makes the 
amendment of 1919 to Section 3 of no effect. 

The court, therefore, is still of the opinion that the 
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provisions of the Illinois Workmen’s Compensation Act 
apply automatically and without election to the State as 
a governmental unit, and that the provisions of the Act 
are applicable to state employees, regardless of whether 
or not they are engaged in an extra-hazard6us enterprise 
or business. Henry G. Miller, as an employee of the De- 
partment of Revenue, comes within, and was entitled to 
t6e benefits of that Act. Claimant is entitled to  an award 
on account of the death of Henry G. Miller, whose death 
arose out of and in the course of his employment by the 
respondent. 

Mr. Miller’s earnings during the year immediately 
preceding his death were in excess of $6,200.00, so that 
claimant is entitled to award in the sum of $4,450.00. 
Since the death occurred subsequent to July 1, 1945, this 
must be increased 20%, making a total award of $5,340.00. 
The weekly compensation rate is the maximum of $15.00, 
increased 20%, or $18.00 per week. 

Award is therefore entered in favor of. the claimant, 
Lilla M. Miller, in the amount of $5,340.00 to be paid to  
her as follows : 

. 

$ 756.00, accrued, is payable forthwith; 
$4,584.00, is payable in weekly installments of $18.00 beginning on 

the  25th day of March, 1947, for a period of 254 weeks, 
with a n  additional final payment of $12.00. 

All future payments being subject to the terms and . 
conditions of the Workmen’s Compensation Act of Illi- 
nois, jurisdiction of this cause is specifically reserved 
for the entry of such further orders as may from time 
to time be necessary. 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of “An Act concerning the 
payment of compensation awards to State employees.” . 

-X 



206 

(No. 3994-Claimant awarded $108.00.) 

LENA P. HOPPOCK, Claimant, DS. STATE OF ILLINOIS; Respondent. 
. ,  Opinion. filed March 25, 1947. 

CLAIMANT, pro se. 

GEORGE F: BARRETT, Attorney General, and WILLIAM 

L. MORGAN, Assistant Attorney General, for respondent. , 

WORKMEN’S COMPENSATION ACT-employee Illinois Public Aid COm 
mission. within i??ryrozrisims of-when award may  be W e  for necesswy 
mediaal slervices-prbvided by claimant w i th  the  klzowledge and appro- 
bmation of employer. Where an employee bf the Illinois Public Aid Com- 
mission sustains accidental injuries, arising out of and i n  the course of 
her employment, and thereafter procures medical services with the full 
approval of her employer, an award may be made to compensate said 

, claimant for the necessary and reasonable medical. expenses so incurred. 

SAME-Inasmuch as  the Illfnois Public Aid Commission has funds 
available and on deposit with the State Treasurer for payment of com- 
pensation awards, the Court specifically directs the payment of the 
above award from the said funds. ’ 

ECKERT, C. J. , 

The claimant, Lena F. Hoppock, seeks an award 
under the provkons of ‘the Workmen’s Compensation 
Act in the amount of One Hundred and, Eight Dollars 
($108.00) for medical expenses which she incurred as the 
result of a fall, while she was employed by the Illinois 
Public Aid Commission. 

Claimant’s duties required her to interview, and in- 
vestigate the eligibility of a.pplicants seeking various 
types of public assistance. On Februa.ry 8, 1946, while 
in the performance of her duties, she visited the home of 
an Old Age Pension recipient in Kewanee, Illinois. As . 

she left the premises, she slipped on the top step, and fell 
to the pavement, injuring her leg. 

Immediately following the accident she was taken to 
her home, and Dr. H. R. Varney was called. He ordered 
the application of ice packs, and the following morning 
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had claimant taken to the hospital f o r  x-rays. She then 
returned to her home, but owing to the severity of the 
injury, it was necessary for her to enter the hospital on 
February 12, 1946, where she remained for a two week 
period. 

Dr. Varney treated claimant continuously from Feb- 
ruary 8, 1946 to March 13, 1946. While she was in the 
hospital it was necessary for him to incise and drain 
coagulated blood from the injured tissues. Dr. Varney 's 
charges for his services amounted to  Fifty-eight Dollars 
($58.00). On discharging claimant, on March 15, 1946, he 
referred her to Dr. L. L. Spanabel for diathermy and 
other special treatment to. restore circulation in her leg. 
Dr. Spanabel gave claimant twenty of these treatments, 
for which his charges were Fifty Dollars ($50.00). 

The respondent did not provide the necessary medi- 
cal services, but permitted claimant to secure such serv- 
ices with its full approval. The services were reasonably 
required, and the excellent results achieved, obviated any 
additional claim for disability. The reasonableness of the 
charges is' not questioned, and claimant is entitled to an 

> .  

awa.rd. 6 

An award is therefore entered in favor of Dr. H. R. 
Varney in the amount of Fifty-eight Dollars ($58.00), 
and an award is entered in favor of Dr. L. L. Spanabel 
in the amount of Fifty Dollars ($50.00), both of which 
are 'payable forthwith. 

Inasmuch as the Illinois Public Aid Commission has 
funds available for payment of compensation awards, the 
court specifically directs the payment of the above 
awards by the State Treasurer, as Trustee Ex-Officio, 
from the funds heretofore deposited with the State 
Treasurer pursuant to Section 181a, Chapter 127, Re- 
vised Statutes of Illinois. Payment of these awards from 
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this fund is requested by the Illinois Public Aid Commis- 
sion, and such request constitutes the necessary statutory 
direction. 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of “An Act concerning the 
payment of compensation. awards to State employees. ” 

(No. 3 9 9 5 4 l a i m  denied.) 

MARZELLA SMITH, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinzon filed March 25, 19.47. 

ROSENBAUM and ROSENBAUM, for claimant. 

GEORGE F. BARRETT, Attorney General, and C. 
ARTHUR NEBEL, Assistant Attorney General, fo r  re- 
spondent. 

CHICAGO PABK DIsmcT--Btate not responsible for liabilaties o f .  Ar- 
ticle IV of Section 20 of the Constitution of the State of Illinois of 1870, 
provides that  the State has no responsibility for the debts o r  liabilities 
of such bodies as The Chicago Park District; they are  municipal cor- 
porations which can sue or be sued i n  courts of general jurisdiction. 

JuRIsDIcTIoN-where recourse can be had t o  coz~rts of general juris- 
dictao12--and claimant fails to avaal himself t h e r e o e t h i s  Court is with- 
out jurisdiction t o  hear cLaim.‘ The Court of CIaims Act of 1945 (Chap. 
37, Par. 439.8 111. Rev. Statutes 1945) does not extend the jurisdiction 
of this Court to include suits against municipal corporations. Claims 
against a municipal corporation, or other governmental entity, which 
can sue or be sued i n  courts of general jurisdiction, are not claims 
against the State of which this Court can take cognizance. 

ECKERT, C. J. 

The claimant, Marzella Smith, on October 21, 1946, 
filed her complaint in this cause alleging that oli  March 
29, 1946 she used a parkway sidewalk, in the Chicago 
Park District, known as South Parkway, a t  48th Street, 
Chicago, Illinois, to enter a drug store; that in the dark- 
ness, she stumbled and fell over an unilluminated con- 
crete post, o r  jagged edge projecting from the sidewalk 

~ 



209 

on the parkway, injuring her left knee and~leg. Claimant 
further alleges that she is a house wife in care of children, 
earning an average of $2,000.00 per year; that she has 
spent $500.00 for hospital, medical treatment, care, and 
attendance, and will be required to spend further moneys 
in attempting to be cured of the injury; that she still 
suffers great pain; and that the injury is the result of the 
negligence of the Chicago Park District. She alleges that 
the Chicago Park District is a departmental function of 
the State of Illinois. She seeks damages in the amount 
of $2,500.00. 

The respondent has filed a motion to dismiss the 
complaint on the ground that this court is without juris- 
diction since the complaint sets forth a claim against the 
Chicago Park District, and not against the State of Illi- 
nois. 

The Chicago Park District is a municipal corpora- 
tion with power to sue and to betsued. The cause of ac- 
tion in this case is based upon itstalleged negligence. The 
State of Illinois is precluded from assuming liability f o r  
a claim against such a municipal corporation. Article IV, 
Section 20 of the Constitution of 1870, provides: 

“The State shall never pay, assume or become responsible for the 
debts or liabilities of, or in any manner, give, loan or extend its credit 
to or in aid of any public or other corporation, association or indi- 
vidual.” 

Claimant’s theory, that municipal corporations and 
other governmental entities, are such agencies and arms 
of the State, that the State is responsible f o r  claims 
against them, has been presented to  this Court upon many 
occasions. The Court, however, has consistently held that 
it has no jurisdiction to  hear and determine such claims: 
and that the State has no responsibility for the debts or 
liabilities of such bodies. Monaco et al. vs. State of Illi- 
mois. 9 C.C.R. 90; Joites vs. State, 10 C.C.R. 104. 



I , 
210 , 

In  the case of Price vs. State, 8.C.C.R. 85, this court 
refused to take jurisdiction of a claim based upon the 
negligence of the Board of Park Commissioners of Lin- 
coln Park, one of the predecessors of the Chicago Park 
District. At page 86 of the opinion the court stated: 

, “It has( frequently been held by the courts of this State that the 
Board of Park Commissioners is not liable for injuries occurring in 
parks. (Stein, vs. Wes t  Park Cqmiss ioners ,  247 111. App. 479; Hend- 
ricks, Admx. vs. Urbana Park District, 265 111. &p. 102; L w e  vs. GZen- 
coe Park Dzstrict, 270 Ill. App. 117.) 

“Claimant apparently takes the position that  if the Board of Park 
Commissioners is not liable, the State must be liable, but such is not 
the law. 

“The same position was taken by the claimant in  the  case of 
Raffaele Trombello, et al., Admrs., etc. vs. Xtate, No. 2237, decided at the 
January Term, A. D. 1934 of this court, in  which the authorities cited by 
the claimant i n  this case were considered, and the conclusion ‘reached 
that the declaration there did not allege any liability on the part of the 
State. The court must necessarily arrive a t  the same conclusion i n  this 
case and inasmuch as  there is  no legalliability on the part of the State 
under the facts as set forth in the complaint, the court has no juris- 
diction to make a n  award. 

“The plea to the  jurisdiction is therefore sustained and the case 
dismissed.” 

. 

In  the case of Monaco vs. State, 9 C.C.R. 90, the 
Court of Claims sustained a motion to dismiss because it 
had no jurisdiction of a claim of an individual against a 
municipal corporation and made the following state- 
ments : 

“We are further compelled to take judicial notice of the fact that  
the Commissioners a re  officers of a municipal corporation, capable of 
suing and being sued. This court has repeatedly held that  i t  has no 
jurisdiction under ‘An Act to create the Court of Claims and prescribe 
its powers and duties,’ to entertain suits filed by individuals against 
municipal corporations as such individuals p u s t  seek their legal remedy 
in courts of record in  this State. Further, that  such municipal corpo- 
rations as the Board of Park Commissioners of Lincoln Park, the West 
Chicago Park Commissioners, and the South Park Board of the City of 
Chicago, and Boards of Education of cities of school districts, are  not 
arms or agencies of the State government so as  to bring them within 
the jurisdiction of the Court of Claims.” 

I 

. 

I 
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The Court of Claims Act of 1945 (Chap. 37, Par. 
439.8, Illinois Revised StGtutes, 1945) does not extend the 
jurisdiction of this court to  include suits against munici- 
pal corporations. The jurisdiction of the Court, by that 
act, is limited to claims against the State. Claims against 
a municipal corporation, or  other governmental entity, 
which can sue or be sued in courts of general jurisdiction, 
are not claims against the State 6f which this Court can 
take cognizance. Claimant's argument should be directed 
to the legislature rather than to the Court of Claims. 

Motion of Respondent is granted. Case dismissed. 
I 

(No. 3996-Claimant awarded $4,800.00.) 

MARGARET L. TAYLOR, WIDOW OF G. G. TAYLOR, DECEASED, 
Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed March 25, 1947. 

CLIFFORD M. B L U ~ K ,  for claimant. . , 

GEORGE F. BARRETT, Attorney General, and . C. 
ARTHUR NEBEL, Assistant Attorney General, for re- 
spondent. 

, 

WORKMEN'S COMPENSATION acT-emplqjee Chief of the Division of 
Vmereal  Disease Control in the Department- o f  Public Health urz'thin 
prwisiow of-when. presence of an employee of the  State in a hotel, 
wltile in the pursuance o f  his oficial bminess, wi th  th'e knowledge and 
apprwob<ation of his superiors, i s  deemed to 'be  a condition or incident of 
his employment-when employde loses his life as a reszilt of a disptrous 
$re in, the said h,otel, said condition or incident of his employment is 
deemed to  be th'e proximate cause of his dea th-when  death results 
within period of employment at a place,where the employee might rea- 
sonably b!0 ,and while raasonably ful f i l l ing the duties of his emplo?ym.ent 
or en.gaged in doing same'incidental t o  i t ,  the same is compensable 
under the Act. Where it  appears that employee of the Department of 
Public Health at the direction of his superiors went to Chicago to  attend ' 

a meeting, stopping at a hotel i n  that city, and while there lost his life 
as a result of a disastrous fire which broke out in said hotel during the 
night, the employee is deemed to be where he might reasonably be, in 
pursuance of the duties of his employment; his  sleeping in the hotel 
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is deemed to be a condition of that employment, or incidental to it  and 
said condition of employment is the proximate cause of his death and 
is  compensable under the provisions of Section 7 (a) of the Workmen's 
Compensation Act, upon compliance with the requirements thereof. 

The identical question presented here was before this Court and 
decided in Miller  vs. State of Illinois, ante, this volume, and what was 
said in that case is applicable here, and permits of no distinction be- 
tween an.employee of the Department of Revenue and an employee of 
the Department of Public Health. 

ECKERT, C. J. 

This suit is brought by Margaret L. Taylor, the 
widow of G.'G. Taylor, deceased, against the State of 
Illinois, under Section 7a of the Workmen's Compensa- 
tion Act. 

The decedent, G. G. Taylor, was employed by the re- 
spondent at the time of his death, and had been so 
employed for several years prior thereto, as Chief of the 
Division of Venereal Disease Control in the Department 
of Public Health. His employment occasionally required 
him to  travel, and to be away from his main office, which 
was at Springfield, Illinois. 

The United States Public Health Service scheduled 
a meeting f o r  discussion of methods of venereal disease 
control for June 4, 1946, at the LaSalle Hotel, in the City 
of Chicago, Illinois. Mr. Taylor was authorized and di- 
rected by his department to attend this meeting, and to 
confer with Dr. T. J. Bauer, the Venereal Disease Control 
Officer of the Chicago Board 02 Health. 

registered a t  the LaSalle Hotel with the knowledge and 
approval of his department. He attended the meeting on 
June 4th, and remained at the hotel that night for the 
conference with Dr. Bauer on the following day. Early in 
the morning of June 5th, a disastrous fire occurred at the 
hotel, in which Mr. Taylor lost his life. He left the 
claifnant, Margaret L. Taylor, his widow, surviving. 

-. 

On June 3, 1946, Mr. Taylor went to  Chicago and '  
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The Director of Public Health had immediate notice 
of Mr. Taylor’s death, and demand f o r  compensation was 
made by the claimant within six months thereafter. 

There is no dispute as to  the facts. The respondent, 
however, raises two questions of law: 

1. Is the injury to or death of a n  employee of the State of Illinois, 
traveling as  required by his employment, compensable under 
the Workmen’s Compensation Act if the injury is sustained in 
a fire occurring while the employee is i n  his place of lodging 
and not during his ordinary working hours, and 
Is the injury to or  death of an employee of the Department of 
Public Health, arising out of and i n  the course of the employ- 
ment, not in itself a n  extra-hazardous undertaking, compensable 
under the terms of the Workmen’s Compensation Act. 

2. 

Both of these questions have been answered in the 
affirmative in the ,opinion rendered by this court in the 
case of Lilla M. Miller vs. State of Illinois, No. 3991, 16 
C.C.R. The decision in that case is controlling here, and 
permits of no distinction between an employee of the De- 
partment of Revenue, and an employee of the Depart- 
ment of Public Health. 

The court, therefore, finds, that the death of G. G. 
Taylor arose out of and in the course of his employment, 
and that, as an employee of the Department of Public 
Health, he was entitled to the benefits of the Workmen’s 
Compensation Act of this State. 

Mr. Taylor’s earnings during the year immediately 
preceding his death were in excess of $7,000.00, so that 
claimant is entitled to  an award in the sum of $4,000.00. 
Since the death occurred subsequent to July 1, 1945, this 
must be increased 2076, making a total award of $4,800.00. 
The weekly compensation rate is the maximum of $15.00, 
increased 20%, or $18.00 per week. 

Award is therefore entered in favor of the claimant, 
Margaret L. Taylor, in the amount of $4,800.00, to  be paid 
to her as follows: 



214 

$ 756.00, accrued, is payable forthwith; 
$4,044.00, is  payable in  weekly installments! of $18.00 beginning on 

the 25th day of March, 1947, for a period of 224 weeks, 
with an additional final payment of $12.00. 

All future payments being subject to the terms and 
conditions of the Workmen’s Compensation Act of Illi- , 
nois, jurisdiction of this cause is specifically reserved for 
the entry of such further orders as may from time to 
time be necessary.’ 5 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of .“An Act concerning the 
payment of compensation awards to State employees. ” 

e 

(No. 4004-Claimant awarded $500.98.) 

BEN WEISS AND HELEN WEISS, mc., vs. STATE OF ILLINOIS. 
Opinion filed March 25, 1947. 

EDWIN M. KATZ, for  claimants. 

GEORGE F. BARRETT, Attorney General, and C. 
ARTHUR NEBEL, Assistant Attorney General, ‘for re- 
spondent. 

MOTOR FUEL TAX uw-112.0 tax  assessed against distridutors undex- 
agent of State in collecting tax. The Motor Fuel Tax Law assesses no 
tax against a distributor licensed thereunder, but imposes upon him the 
obligation of oollecting such tax from the dealer and in such collection 
he acts as the agent of the  State in that  behalf. 

SAME-overpayment of amount due f rom distributor-not payment 
of t a x - m a d e  under mzstak‘e of fact-may be recovered. Where motor 
fuel distributor through error, pays State motor fuel tax a n  amount in  
excess of that  collected or due from dealers to whom fuel was sold by 
it, such excess i s  nbt payment of a tax from distributor, but payment 
of money, made under mistake of fact and a n  award may be made for 
refund ,of such excess amount so paid. 

DAMRON, J. 

Claimants seek an award of $500.98 as a refund of 
an overpayment in the remittance of motor fuel tax. By , 
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stipulation of the ,parties, the report of the Department 
of Revenue, filed herein, constitutes the record. It shows 
that claimants were doing business as eo-partners under 
the name of Dixie Gas Company and were licensed as dis- 
tributors under the Motor Fuel Tax Law on November 
15, 1945 under license No. 2509, all operations being con- 
ducted in Chicago, Illinois. 

Under date of December 18, 1945, claimants made a 
report to the Department of Revenue for the month of 
November 1945 which showed no transactions. Under’ 
date of January 14, 1946, the distributor reported for 
the month of December 1945. The report’showed an open- 
ing inventory as of December 1,1945 of 17,040 gallons of 
motor fuel. The report computed tax on motor fuel on 
hand as of December 1, 1945, and on all received in De- 
cember 1945 except 19,686 gallons on hand the 31st of 
December which was forwarded to  January 1946 account- 
ing. 

The %beginning inventory of 17,040 gallons, reported 
on the distributor’s December 1945 report, was marked 
for investigation by the Department for the reason the 
distributor’s reports for December 1945 and January 
1946 accounted for all motor fuel on hand as of Decem- 
ber 1, 1945, as above stated, and all received in December 
1945 and January 1946. The report further divulges that 
the motor fuel tax was paid by claimants to the Depart- 
ment on all sales in these’ two months. As of January 
31,1946, a new license certificate was issued to claimants 
doing business as the North Side Petroleum Company, 
this license was numbered 2539 and the old license num- 
bered 2509 was cancelled., 

The report show? that the investigation of the dis- 
tributor’s records and cross checking of receipts from 
November 15,1945 t o  January 31, 1946 disclosed th’at the 

% 

. 

~ 
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November report above referred to was in error. I t  was 
amended, according to the departmental investigation, so 
as to report the inventory as of November 15, 1945, and 
the receipts from that date to  November 30,1945 all being 
tax paid. The amended November report also shpwed 
that as of November 30, 1945, the distributor had on 
hand, tax paid, 17,040 gallons. 

An amended report was also made for the month of 
December 1945 showing that the said 17,040 gallons was 
deductible from the accounting thus correcting the 
amount of tax due for December 1945 from $2,626.22 to 
$2,124.24 which shows an overpayment to the Department 
by the claimants in the amount of $500.98. 

The purpose of the Motor Fuel Tax Law as set forth 
in the Act, is “ to  impose a tax upon the privilege of 
operating each motor vehicle upon the public highways 
of this State such tax to be based on the consumption of 
motor fuel in such motor vehicle,” etc. 

It is based upon the amount of motor fuel consumed 
in each motor vehicle. The tax is paid in the last analysis 
by the ultimate purchaser but is collected in the first in- 
stance by the dealer who is required to pay over to the 
State all moneys so collected by it. 

The money which is collected by the dealer and paid 
by it to the State is not the proceeds of a tax assessed 
against such dealer. The collection of the tax is made 
through the instrumentality of the dealer, who acts as an 
agent of the State in that behalf. 

This case, therefore, is essentially different on the 
facts from the cases whichjnvolve the voluntary payment 
of an illegal or excessive tax. 

Where money is paid to another under the influence 
of a mistake of fact, that is, on the mistaken supposition 
of the existence of a specific fact which would entitle the 

4 
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other to the money, and the money would not have been 
paid if it had been known to the payer that the fact was 
otherwise, it may be recovered. Mitcihell and Hills vs. 
State, 12 C.C.R. 317. 

The record discloses that the payment made by this 
claimant in this case clearly was made under a mistake 
of fact and therefore claimant is entitled to the return 
of the amount of money ,overpaid by it. An award is 
therefore entered in favor of claimant in the sum of Five 
Hundred Dollars and Ninety-Eight Cents ($500.98). 

(No. 37134la im denied.) 

GENEVIEVE SAUERHAGE, Claimant, 'us. STATE OF ILLINOIS, 
Respondent. 

Opinion filed April 24, 1947. 

HUGH J. DOBBS, for claimant. 

GEORGE F. BARRETT, Attorney General, and C. 
ARTHUR NEBEL, Assistant Attorney General, for I re- 
spondent. 

DEDICATION OF PROPERTY FOR PUBLIC U S E O 0 3 L S t T U C t i O n  Of public im- 
provement thereon-eflect of Deed of Dedication is to  release claim for 
danmges thereto. Where private property, i s  acquired by Deed of Dedi- 
cation, for the purpose of constructing public highways, instead of by 
condemnation, -the payment of the consideration agreed upon, has the 
same effect as the assessment of damages in condemnation proceedings. 

BERGSTROM, J. 

By the complaint, which was filed on May 1, 1942, 
claimant alleges, in substance, that she is the owner of 
the property described as Lot 14, in Block 25, The Con- 
solidated Coal Campany of St. Louis First Subdivision 
of lands in Sections 9 and 10, in Township 9 South, Range 
2 West of the Third Principal Meridian, in Jackson 
County, Illinois. That in the construction of F.A. Route , 



144, the elevation of the land used for said highway was 
changed and altered and the natural surface drainage of 
said land was changed and the sub-surface drainage was 
stopped and blocked or changed and altered. That a ditch 
was dug along said highway and aJong the front of 
cliamant’s property into which water from said highway 
and other land drained and accumulated without ade- 
quate draining facilities being provided in the construc- 
tion of said highway. That on the night of October 16, 
1941 rain water accumulated in said ditch from said high- 
way and other land and backed up and remained in said 
ditch until the pressure or natural seepage thereof estab- 
lished a new channel underneath the surface of claimant’s 
property, by which said channel water flowed and seeped 
back to and against the foundation of claimant’s home 
located on said property to a height of three feet in the 
basement thereof, covering canned goods and personal 
property stored therein, and the house became out of 
plumb and line and otherwise damaged. 

Claimant seeks an award for $1,075.00 for damages’ 
sustained. 

The record shows that claimant did, on April 25, 
1940, execute a Deed of Dedication to the People of the 
State of Illinois of a part of the property herein claimed 
to be damaged, for the purpose of a public highway, and 
which Deed of Dedication was recorded in the office of the 
Clerk and Ex-officio Recorder for Jackson County, Illi- 
nois on April 25, 1940 as document No. 16644. The land 
described in said Deed of Dedication and shown on the 
plat attached thereto is an integral part of the land de- 
scribed in claimant’s complaint. 

Where an owner conveys property for public use, the consideration 
received for  such conveyance covers all damages for property taken and 
also damages for injury to adjacent property not taken, the same as  a n  
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assessment of damages for property taken through a condemnation 
proceeding would cover. \ 

Lepska v. State of Illanois, 10 C. C. R. 170; 
Lampp v. State of Illznoas, 6 C. C. R. 349; 
Baker v. State of Illznoas, 9 C. C. R. 115; 
Chacago, Rock Island & Pacafic; 
Raalway Co., v. Smath, 111 111. 363; 
Saekwann v. State of Illanozs, 10 C. C. R. 286. 

Claimant signed and delivered the Deed of Dedica- 
tion and was paid the consideration given therefor. She 
was at that time, and is now, the owner of the adjacent 
property claimed to be damaged. From the record in this 
case the general proposition of law above stated, in our 
opinion, applies to this claim. Accordingly, it should be 
denied. 

The claim is therefore denied. 

(No. 3908-Claimant awarded $18.50.) 

ARCHIE, BROWN, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion fila April 24, 194Y. 

CLARENCE B. DAVIS, Attorney for claimant. 

GEORGE F. BARRETT, Attorney. General, and C. 
ARTHUR NEBEL, Assistant Attorney General, for re- 
spondent. 

WORKMEN’S’ COMPENSATION ACT-ht% QJWard ?iWl2/ be ma02 UWder. 
Where employee of State sustains accidental injuries arising out of and 
in the course of his employment an award for medical services ren- 
dered may be made in accordance with the provisions of the Act, upon 
compliance by the employee with the terms thereof 

DAMRON, J. . 

This is a claim for benefits under 

The record consists, of the following 
Compensation Act. 

he Workmen’s 

complaint, de- 
partmental report, rule to show cause, transcript of evi- 
dence, amended complaint, statement, brief and argument 



of claimant, transcript of additional evidence taken on 
December 27, 1946, claimant’s exhibits 1, 2, and 3, com- 
missioner’s report, and reporter’s bill for taking evi- 
dence. . 

I 
The evidence discloses that the above named claim- 

ant, Archie Brown, on the 11th day of April 1944 was 
employed by the Secretary of\ State as a janitor, that on 
the last mentioned date, the claimant was a resident of 
Springfield, Illinois. 

The record further djscloses that this claimant while 
engaged in carrying boxes weighing approximately 75 
Ibs. each from a Statc garage on 2nd Street to another 
building located on 3d Street in Springfield, stepped into 
a hole thereby causing him to fall to the ground. That 
following said accident, the claimant immediately notified 
his superior and engaged Dr. 1. B. English, h physician 
and surgeon with offices in Springfield, who treated the 
claimant from April 12 to April 15,1944 for a hernia and 
recommended that claimant purchase and wear a truss. 
Claimant paid Dr. English, for medical attention, the sum 
of $6.00 and expended the sum of $i2.50 fo r  a truss. 

The claimant testified that immediately .I after he 
slipped, as aforesaid, he suffered pains i n  the region of 
his stomach; that prior to said accident he had never suf- 
fered pains in that region; that he had never suffered a 
rupture prior thereto. 

The evidence further discloses that claimant sub- 
mitted to a physical examination by Dr. Percy C. May, 
physician and surgeon, Centralia, Illinois, who diagnosed 
his condition as a bilateral direct inguinal hernia and 
recommended surgery estimated as follows : surgeon fees, 
$150.00; anesthetist’s fee, $10.00; laboratory fee, $5.00; 
hospital bill, $100.00, making a total of $265.00. He also 

I 
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estimated that the operation would require claimant to be 
hospitalized for a period of about three weeks. 

Claimant seeks an award fo r  money expended by him 
f o r  medical services to Dr. English and the amount ex- 
pended for a truss, and the sum of $265.00 representing 
the estimated costs of surgeon fees, etc., in order to re- 
pair said bilateral hernia. 

On the basis of this record we make the’following 
findings: that the claimant and respondent were on the 
11th day of April 1944 operating under the provisions of 
the Workmen’s Compensation Act, that on the date last 
above mentioned, said claimant sustained accidental in- 
juries which did arise out of and in the course of the 
employment and that notice of said accident was given 
said respondent and claim for compensation on account 
thereof was made on said respondent within the time re- 
quired under the provisions of said Act. That the earn- 
ings of the claimant during the year next preceding the 
injury are unascertainable for the reason that this record 
fails to disclose said earnings. That petitioner at the time 
of his injury was 75 years of age, a widower, and had no 
children under 16 years of age dependent upon him for 
support. That the necessary first aid and medical services 
were not furnished by respondent. 

The Court further finds that said claimant sustained 
a bilateral inguinal hernia as a result of said accidental, 
injury and that the ressondent shall provide said claim- 
ant with the necessary medical and surgical and hospital 
services reasonably required to repair said hernia and to  
cure o r  relieve from the effects of the injury as provided 
in Paragraphs (a)  and (d-1) of Section 8 of said Act, 
as amended. The Court further finds that said respondent 
shall pay to  said claimant compensation based upon his 
annual earnings at the time of said‘injury during any 

. 

* 
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period of incapacity from work as a result of such .opera- 
tion as herein above ordered. 

An award is hereby entered in favor of Archie 
Brown, the claimant herein, in the sum of Eighteen Dol- 
lars Fifty Cents ($18.50) representing an expenditure by 
him of $6.00 for medical services rendered to him and 
$12.50 expended by him for a truss. 

The record discloses that Eileen Jones, aacourt re- 
porter with offices in the First National Bank Building, 
Springfield, Illinois was employed to report and tran- 
scribe the evidence in support of this claim, making a 
charge therefor in the w.m of $7.80. The Court finds 
these charges to be fair, reasonable, and customary in 
the community where the services were rendered. 

An award is therefore hereby entered in the sum of 
Seven,Dollars’Eighty Cents ($7.80) for the use of Eileen 
Jones. 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of, “An Act concerning the 
payment of compensation awards to State employees. ” 

(No. 3943-Claimant awarded $324.59.) 

ARTHUR D. BRUNK, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion. f l ed  April 24, 1947. 

* L. G. PEFFERLE, for claimant. 

GEORGE F. BARRETT, Attorney General, and C. 
ARTHUR NEBEL, Assistant Attorney General, for re- 
spondent. 

WORKMEN’S commwmioN ACT-When award may @e made under for 
reimbursement of medical ,and hospital bills. Where an employee sus- 
tains accidental injuries, arising out of and in the course of his em- 
ployment and incurs medical and doctor bills, an award may be made 
for compensation therefor. 
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DAMRON, J. 

This is a claim filed by the above claimant f o r  bene- 
fits under the Workmen’s Compensation Act. The record 
consists of the complaint, departmental report, transcript 
of evidence, commissioner’s report, claimant and re- 
spondent’s waiver of brief, statement,, and argument, 
and court reporter’s bill. 

The record discloses that claimant on February 1, 
1945 was employed by the Division for Delinquency Pre- 
vention in the Department of Public Welfare of the State 
of Illinois. He was head of the Regi.ona1 Office at  Urbana 
and had supervision over the work of the various field 
workers in that office. I n  addition, he was doing some 
work for the Delinquency Prevention Division by helping 
edit a manual regarding the work. This manual had pre- 
viously been started‘by Mr. Arley Gillett, a former em- 
ployee of t h e  Division f or  Delinquency Prevention, who 
on the last mentioned date was a coach of the Normal 
High School and resided at 402 Virginia Avenue, Normal, 
Illinois. 

Arrangements had been made f o r  claimant and Mr. 
Gillett to do further work on the manual at the latter’s 
home on February 1,.1945. As the claimant approached 
the place of meeting, he slipped and fell on the icy pave- 
ment adjacent thereto. He was immediately tagen to the 
Brokaw Hospital where it was found he had suffered a 
fracture of the right ankle. He was attended by physi- 
cians who reduced the fracture. He was absent from his 
duties throughout the month of February 1945 and in- 
curred and paid medical bills in the sum of $244.00 and 
hospital bills in the sum of $80.59, for which he has not 
been reimbursed by the respondent.‘ 

. The departmental report filed herein shows that 
claimant was paid full salary during his convalescing pe- 
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riod amounting to $350.00 per month ‘for unproductive 
time. . 

From the record we make the following findings: 
that the claimant and respondent were operating under 
the provisions of the Workmen’s Compensation Act and 
that his accident did arise out of and in the course of 
his ernpl&ment by respondent. Inasmuch as claimant re- 
ceived full salary during the time he was incapacitated, 
his claim for temporary compensation under the Act 
must be denied. 

An award is therefore hereby entered in favor of 
claimant, Arthur D. Brunk, in the sum of Three Hundred 
Twenty-Four Dollars Fifty-Nine Cents ($324.59) to  re- 
imburse him f o r  hospital bills amounting to $80.59, and 
doctor bills amounting to $244.00, as provided in Section 
8(a) of the Workmen’s Compensation Act, as amended. 

Eileen Jones, court reporter with offices in the First 
National Bank Building, Springfield, Illinois, was em- 
ployed to take and transcribe the evidence in this case 
and has rendered a bill in the amount of $14.00. The 
Court finds that the amount charged is fair, reasonable 
and customary and said claim is allowed. 

An award is therefore hereby entered in the amount 
of Fourteen ($14.00) Dollars for the use of Eileen Jones. 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of, “An Act concerning the 
payment of compensation awards to State employes. ’’ 

(No. 3947-Claimant awarded $1,407.00.) 

JENNIE NOONAN, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed April 24, 1947. 

PERRY D. WELLS and GEORGE D. CARBARY, for claim- 
ant. 
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GEORGE F. BARRETT, Attorney General, and WILLIAM 

L. MORGAN, Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION Am-attendant a t  Elgin Xtate Hospital- 
when  an  award. for partdal loss of use o f  leg-mav be made under. 
Where an employee of the State sustains accidental injuries, i n  the 
course of her employment, resulting in temporary total disability and 
permanent partial disability, an award for compensation therefor may 
be made in accordance with the Act, upon compliance by the employee 
with the ternis thereof. 

SAME-same. Ex’pense of medical service incurred with the knowl- 
edge and consent of, employer is compensable. 

, 

, 
BERGSTROM, J. 
Claimant, Jennie Noonan, filed her claim on January 

10, 1946, alleging that she was injured on February 3, 
1945 while employed by respondent at the Elgin State 
Hospital and remains totally disabled and incapable of 
performing any work. 

The record consists of the Complaint, Departmental 
Report, Respondent’s Waiver of Brief, and Transckpt of 
Evidence. 

The jurisdictional requirements of the Workmen’s 
Compensation Act ha’ve been met, and we find from the 
record that claimant was injured by an accident arising 
out of and in the course of her employment. 

Claimant was an attendant at the Elgin State Hos- 
pital, and while walking toward the Administration 
Building to make her daily duty report she slipped on an 
icy sidewalk, fell and fractured her hip. She was imme- 
diately hospitalized at the Elgin State Hospital where 
she remained f o r  a period of ten days, and then was 
taken by ambulance to  St. Luke’s Hospital, Chicago, Illi- 
nois, where she remained six weeks under the care of Dr. 
William R. Cubbins. Afterwards she was taken back to 
the Elgin State Hospital where she received medical and 
hospital treatment until January 8, 1946. After said date 
she continued under the care of her own doctors, but the 
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record does not contain their names o r  the amount of 
money which was paid fo r  her subsequent medical treat- 
ments. 

Claimant was 68 years old at  the time of the acci- 
dent and had no children under 16 years of age. At the 
time of the hearing before the Commissioner on Decem- 
ber 19,1946 it was still necessary for the claimant to  use 
a crutch. The record is very inconclusive as to the degree 
and extent of claimant’s permanent disability, but Com- 
missioner East  who observed the claimant while she testi- 
fied at the hearing before him recommends an award 
based on 25% total disability for  loss of use of the leg. 

Claimant’s wages at  the time of said accident were 
at  the monthly rate of $125.00, or an average weekly wage 
of $28.85; her compensation rate, therefore, would be 
$14.42 per week to which must be added 171/2%, the acci- 
dent having occurred after July 1, 1943, o r  a compensa- 
tion raie of $16.94 weekly. Claimant was hospitalized 
until January 8, 1946, a period of’48 weeks from the date 
of her injury. After her discharge from the hospital she 
remained at  home, and was unable to work and had not 
been able to work up to the time of the hearing held on 
Dece‘mber 19, 1946. She would, therefore, be entitled to 
the maximum of 64 weeks, where an award is given f o r  
specific injury, for total temporary incapacity, or the sum 
of $1,084.16, from wkiich must be deducted the sum of 
$716.31 which was paid claimant for unproductive time, 
leaving a balance due her of $367.85 for total temporary 
incapacity. From the record, we must conclude that she 
incurred permanent disability to the extent of 25% loss 
of the use of her leg, and is, therefore, entitled to com- 
pensation f o r  47% weeks at the rate of $16.94 per week, 
o r  a total of $804.65. 

The record also shows that claimant paid Dr. Wm. 
R. Cubbins the sum of $200.00 for medical service, and 

, . 



also expended the sum of $34.50 for ambulance service 
to and from St. Luke’s Hospital, which expense was in- 
curred with the knowledge and consent of the respondent, 
and claimant is entitled to reimbursement for these ex- 
penditures in the total amount of $234.50. 

Lura Kingsley was employed to take and transcribe 
the evidence at  the hearing before Commissioner East, 
and a charge of $10.00 was incurred for this service, 
which is reasonable and customary. 

An award is therefore entered in favor of claimant, 
Jennie Noonan, in the sum of One Thousand Four 
Hundred Seven Dollars ($1,407.00), all of which has ac- 
crued and is payable forthwith. 

An award is also entered in favor of Lura Kingsley 
in the sum of Ten Dollars ($10.00). 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of “An Act concerning the 
payment of compensation awards to State employees. )’ 

(No. 3958-Claimant {awarded $2,375.25.) 

SARAH JESSUP, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed April 24, 1947. 

JOHN M. KARNS, JAMES F. WHEATLEY, for claimant. 

GEORGE F. BARRETT, Attorney General, C. ARTHUR 

NEBEL, Assistant Attorney General, f o r  respondent. 

COURT OF CLAIMS LAW--darmage#-WhWe State liable for damages 
sounding in tort. Where it  appears that claimant sustained serious 
injuries as a result of a fall into an excavation adjacent to a parcel of 
land owned and controlled by the State, but unguarded by flares or 
rails of any kind, the negligence of the State is the proximate cause of 
said injuries and a n  award for damages therefor is justified. 

DAMRON, J. 
About midnight on the 11th day of November 1945, 

the claimant, Sarah Jessup, while walking on the side- 
I 
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walk along St. Clair Avenue, East Xt .  Louis, Illinois, on 
the south side thereof at  a point approximately 50 feet 
west of First Avenue, fell into an excavation adjacent to 
a lot o r  parcel of land owned and controlled by re- 
spondent. 

The lot is described as 48 feet in width and having 
a frontage on the south side of Xt.  Clair Avenue 52 feet 
westerly from First Avenue. 

The State of Illiiiois acquired title to this parcel of 
land by filing a petition of eminent domain in the County 
Court of St. Clair County a t  Belleville; a jury trial was 
had on June 14 and 15, 1945. The jury rendered its ver- 
dict on June 15, 1945 and the decree was entered on July 
6, 1945 and an amended decree was entered in said Court 
on August 23, 1945. 

Prior to the filing of said petition of eminent domain 
by the Department of Public Works and Buildings, said 
lot was owned by Eva Cohen, Isaac Cohen, et al, and prior 
to the time of the filing of said petition by respondent, 
had started the erection of a building on said lot. In  the 
course of the construction approximately two feet of side- 
walk had been excavated adjacent to  said lot leaving an 
opening approximately two feet wide and about forty feet 
long running east and west. From the evidence it appears 
the opening was about 3 feet  deep. 

The evidence discloses that a t  the time of the acci- 
dent, no flares were lit, nor guard rails erected-of any 
kind to warn pedestrians who were travelling upon said 
sidewalk, except a imall railing on the ends of the exca- 
vation, the north edge was unprotected and the sidewalk 
at that point was dark. As a result of the negligence of 
respondent in leaving said excavation unguarded, the 
claimant fell into it receiving severe injuries. Claimant 
was lifted from the excavation and placed in an automo- 
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bile and taken to  her home in St. Louis. On the following. 
day she was removed to the Deaconess Hospital in said 
City on orders of her physician where a series of x-rays 
were made - which disclosed that she had suffered a cam- 
pressed fracture of the 8th thoracia vertebra, contusions, 
abrasions, and other injuries to  her body. She remained 
in the hospital several days receiving treatment, was 
later removed to her home where she remained in bed 
under the care of her physician. On the 18th day of Oc- 
tober 1946, the testimony in support of this claim was 
taken and at  that time the testimony shows that she had, 
from the date of the accident to the taking of.said testi- 
mony, suffered severe pain and on orders of her physi- 
cian was wearing a brace on her back. The medical testi- 
mony shows that the compressed fracture of the 8th 
thoracic vertebra was a permanent condition and it was 
the opinion of the physician who treated her that she 
would likely have to wear a brace throughout her: life- 
time. 

At the time of the accident, claimant was 40 years 
of age, unmarried, and was employed at  the St. Louis 
Post Dispatch News’paper, St. Louis, Missouri, at a sal- 
ary of $48.50 per week and that as a result of her injuries, 
lost considerable time a t  her employment. She has now 
resumed her employment. In  an effort tq become relieved 
and cured from her injuries she expended or  became liable 
to pay $375.25 on account of physicians, hospital and inci- 
dentals incurred, in connection with her said injuries. 
Under Section 7 Paragraph (C) of the Court of Claims 
Law, claimant is entitled to an award for damages. 

An award is therefore hereby entered ihn favor of 
claimant, Sarah Jessup, in the sum of Two Thousand’ 
Three Hundred Seventy-Five ($2,375.25) Twenty-Five 
Cents. 

- 
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(No. 3959-3960 Consolidated-Claimants awarded $2,500.00.) 

JOSEPH POMPROWITZ, DOING BUSINESS AS L. C. L. TRANSIT COM- 
PANY, AND INSUFLANCE COMPANY OF NORTH AMERICA, Claim- 
ants, os. STATE OF ILLINOIS, Respondent. $ 

AND 

HARTFORD FIRE INSURANCE COMPANY, A CORPORATION, Claimant, 

Opinion filed April 24, 1947. 

21s. STATE OF ILLINOIS, Respondent. 

I 

MYERS and SNERLEY, fo r  claimant. 

GE~RGE F. BARRETT, Attorney General and WM. L. 
MORGA~,  Assistant Attorney General, for respondent. 

COURT OF CLAIMS ACT-when award for damages in a case sounding 
in tort may be made tinder Xection, 8, ( c )  of Act.  Where it appears 

, that  a motor vehicle and trailer traveling on highway, sustained dam- 
ages and damaged its cargo, as a result of driving into a dangerous 
excavation on the road, which remained unguarded, and unbarricaded, 
and unprotected, and without warning lights, at night, and there is no 
showing of contributory negligence on the part of the operators of said 
vehicles, an award may be made fo; damages not t o  exceed the sum of 
$2,500.00 under Section 8, (c )  of the Court of Claims Act. 

E v I o m c E - w h e n  suficient to  show negiigence of the  State prommate 
cause .of (accident and resulting damages. Where witnesses for claimant 
testify that  dangerous excavation in road was unprotected by suitable 
barricades and that  where there were no flares lit  or burning at night 
to  warn motorists of said hazard-and their testimony is not contra- 
dicted, there is a sufficient showing to prove negligence on the part of 
the State i n  its duty to properly warn the traveling public of the exist- 
ence of a dangerous excavation. L 

I 

ECKERT, C. J. 
On August 21, 1946, in the afternoon, employe,es of 

the respondent excavated a hole in the paved highway 
known as Skokie Road, (U.S. Highway 41), at  a point 
about 600 feet south of the Lake-Cook County line. The 
hole was made in the outside, southbound lane of the four 
lane highway, running north and south, a t  the extreme 
westerly side of the pavement. The hole was ten feet by 
ten feet, and approximately fifteen inches deep. 
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Early the following morning, between 4 :30 and 5 :30, 
while it was still dark, an employee of Joseph Pompro- 
witz, driving a tractor and trailer from Waukegan to 
Chicago, driving south on U. S. Highway 41, struck this 
,hole. The right front wheel of the truck went into the 
hole; the tractor and trailer followed through, blowing 
out five tires on the right side, and overturned. 

The claimants allege that the respondent failed in its 
obligation to  maintain the highway in a reasonably 
proper and safer condition, and while making repairs, 
failed to  exercise reasonable care and caution in keeping 
the highway safe for travel. Claimants allege that the re- 
spondent was negligenk in failing to fill in the excavation, 
or in failing to maintain adequate and proper warning 
'to the public of the existence of the excavation, or in fail- 
ing to keep and maintain proper barricades around the 
excavation, or in failing to keep and maintain lighted 
flares ardund the excavation at night and during the early 
morning hours. 

The claimant, Joseph Pomprowitz, claims damages 
t6 his tractor in the sum of $1,463.35, claims damages to  
his trailer in the amount of $938.34, and claims damages 
in the amount of $350.00 for the loss of use of the tractor 
and trailer while being repaired. At the time of the acci- 
dent, he was insured by the claimant, Insurance Company 
of North America, against loss or damage to the tractor 
by collision in excess of $250.00 deductible, and against 
loss or damage to the traher by collsion in excess of 
$250.00 deductible. The claimant, Insurance Company of 
North America, on September 10, 1945 paid to the claim- 
ant, Joseph Pomprowitz, d/b/a L.C.L. Transit Company, 
the amount of its liability on account of such insurance 
in the amount of $1,901.69, and thereupon became subro- 
gated to that extent to the rights and cause of action of 

' 

. 

. 
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the claimant, Joseph Pomprowitz, d/b/a L.C.L. Transit 
Company, against the respondent. 

The claimant, Hartford Fire Insurance Company, 
alleges that a t  the time of the accident the refrigerator 
trailer was transporting goods and merchandise of the 
Kraft Foods Company, consisting of 11,880 pounds of 
Philadelphia Cream Cheese Curd of the value of $2,- 
959.12; that as a result of the negligence of the re- 
spondent, 3,093 pounds of this cheese curd, of the value 
of $770.16 was totally destroyed; that, the Kraft  Foods 
Company was forced to expend $121.32 in salvaging and 
reprocessing the balance of the cheese curd ; and that the 
Kraft Foods Company suffered a total loss of $891.48 
which the Hartford Fire Insurance Company has paid 
under an insurance policy issued by it to the Kraft Foods 
Company, insuring the compa.ny against loss o r  damage 
to  the cheese curd while being transported. The Hartford 
Fire Insurance Company is therefore %subrogated to the 
rights and cause of action of the Kraft Foods Company 
against the respondent. 

Claimant, Joseph Pomprowitz, d/b/a L.C.L. Transit 
Company, seeks an award for damages in the total sum 
of $850.00 as follows : 

$250.00 damage t o  tractor for which he was not insured; 
$250.00 damage to trailer for which he was not insured; 
$350.00 damage for loss of use of tractor and trailer while being 

repaired. 

Claimant, Insurance Company of North America, 
seeks an award for damages in the amount of $1,901.69, 
being the total loss and damage sustained to the tractor 
and trailer for which the claimant was liable under its 
policy of insurance. ’ 

Claimant, Hartford Fire Insurance Company- seeks 
an award for damages in the amount of $891.48, being 
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the total loss and damage sustained to the cheese cargo 
for which claimant was liable under its policy of in- 
surance. 

Keith Walker Flynn, a witness fo r  claimants, stated 
that on August 21 and 22, 1945, he was employed by 
Joseph Pamprowitz, d/b/a L.C.L. Transit Company, as a 
transport driver; that on the early morning of August 
22, he was driving a tractor and trailer, belonging to 
Pomprowitz, south on Skokie Highway, U. S. Route No. 
41, toward Chicago ; that he was hauling a cqrgo of cream 
cheese curd from Beaver Dam, Wisconsin, the shipment 
being consigned, by the Kraft Foods Company from 
Beaver Dam, Wisconsin, to the Kraft  Foods Company in 
Chicago. The witness further testified that about 600 feet 
south of the Cook County line, while driving in the ex- 
treme right or  extreme west lane of the four lane high- 
way, while it was still dark, between 4 :30 and 5 :30 in the 
morning, he noticed a black spot in the highway about 
thirty-five or  forty feet ahead of him. He testified that his 
lights were burning and his brakes were in good order ; 
that when he was within five to  ten feet of the black 
spot, he saw that it was a hole; that he swerved to the 
left, but that he was unable to cut the truck short enough 
to m i s s  it, and caught the right &nt wheel in the hole. 
The tractor and trailer followed through, blowing out five 
tires on'the right side, and overturned. The witness stated 
that there was no barricade in front of the hole, and that 
there were no flares or  lights of any kind around the hole. 

The witness further testified that immediately after 
the accident he went back to  the hole and found two flare 
pots on the grass at the side of the road, unlighted, filled 
with oil, and cold. He also found a piece of a barricade on 
the grass, five o r  six feet from the hole, at the side of 
the highway. 

233 
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Edward W. Stapp, a witness testifying for claimant, 
stated that he was a soldier in the U. S. Army on August 
22, 1945; that inthis spare time he drove a cab for the 
Yellow Cab Company of Glencoe, Illinois that on the 
early morning of August 22, 1945, between four and five 
o’clock, while he was standing outside of the tavern, 
Skokie Gardens, on U. S. Route 41, he saw a truck pass 
the tavern, heard a noise, and saw the truck overturned. 
He testified that about one-half hour before he had 
driven south on U. S. Route 41 in his cab, and barely 
missed Gtting the hole in the pavement; that at that time 
there was no barricade, nor light near this hole ; that there 
were some barricades off the road to the right, but there 
were no barricades in front of the hole, and no flare pots. 

Frank Glazic, a witness for the claimant, stated that 
on August 22, 1945 he was employed as driver for the 
Chair City Motor Express, driving one of its trucks from 
Wisconsin to Chicago; that about two o’clock in the morn- 
ing of August 22nd he was driving on the outside lane of 
U. S. Highway 41 going south; that he saw the bole in 
the pavement when he was about ten or fifteen feet from 
it ; that before he saw the hole he noticed a piece of briken 
barricade lying on the highway; that to avoid the barri- 
cade, he swung to the inner lane, and barely missed the 
hole. He testified that if’it had not been fo r  the piece of 
broken barricade he would not have swung to the inner 
lane; and that there were no flare pots and no barricade 
on the highway in front of the hole. 

John L. Thomas, a witness testifying on behalf of 
the respondent, stated that he is a field engineer employed 
by the Division ‘of Highways ; that on August 21st, 1945, 
after the hole in U. S. Highway 41 had been cut, about 
4:30 o’clock in the afternoon, the helper on the highway 
patrol filled all the flare pots and put up the barricades, 

1 
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ready for inspection, which took. place between 5 :00 and 
5:30 in the evening. He testified that before he left the 
highway, the flare pots were lighted, and the barricades 
were in place, one barricade and three lights; that the 
flare pots burned kerosene; that there was no wind or 
rain that night; and that the hole which the truck hit was 
the farthest north of a series of excavations, the next 
excavation being between 500 and 600 feet south of the 
excavation in question. He testified that the flare pots 
burn a, minimum of thirty hours. 

Herbert Richardson, testifying on behalf of respond- 
ent, stated that at, the time of the accident he was em- 
ployed by the Division of Highways as a helper on a 
truck; that on August 21, 1945, about 4:30 in the after- 
noon, he filled three flare pots with kerosene, lighted them, 
and placed them, with a barricade, before the hole ; that 
after lighting the pots, he went away and did not return, 
but that the flare pots were all lighted the next morning 
except the flares at the place of the accident. He also testi- 
fied that the flare pots hold about a gallon of kerosene. 

There can be no question that the respondent in the 
construction, maintenance, and. repair of its highways 
has a duty to exercise reasonable care and caution to  pre- 
vent injury to  o r  destruction of life and property. Where 
the respondent, in the course of road repairs, leaves a 
deep excavation in the highway it is incumbent upon it 
to take reasonable measures to guard against injury to  
the public. Minimum safe-guards would be adequate bar- 
riers and suitable lights, warning of the hazardous and 
dangerous situation. 

Here there was neither barricade nor light at  the 
hole in the pavement when the Pomprowite truck ap- 
proached. There had been neither barrier nor light for 
nearly three hours before this accident. Although the 
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respondent’s employee testified that he filled the flhres, 
and lighted them, the evidence is undisputed that they 
were full of kerosene when examined after the accident, 
and were lying in the grass, cold, some distance off the 
highway. If the respondent’s employee filled the flares, 
and if they were still full of kerosene at the time of the 
accident, they, either had not ‘been lighted at  all, or had 
been lighted and almost immediately went out. It is ex- 
ceedingly improbable that another motor vehicle broke 
the barrier and put out the flares prior to darkness. At 
that time of year it is not dark until 8:30 in the evening. 
If flares had been lighted, they would have burned at least. 
four hours before darkness. Since they hold a gallon of 
oil, and burn thirty hours, they would have consumed al- 
most a pint of kerosene. 

It also seems quite improbable, if the barricade and 
flares had been properly placed on the pavement in front 
of the hole, that both of the flares would have been 
knocked off the pavement by another motor vehicle and 
set up nicely in the grass a considerable distance from 
the edge of the pavement. At least one of them, after such 
an accident, would have been found on, the pavement, or 
in the large hole. 

The highway in question is one of the heaviest 
travelled highways in the State of Illinois, both day and 
night, a fact well known to  the respondent. After having 
made an extremely hazardous and dangerous excavation, 
the respondent put up a single barrier. It may or may 
not have lighted flares. No further attention was given 
to either barrier or flares after 5:30 in the afternoon. 
Neither was in place at 2 o’clock the following morning. 

The Court is of the opinion .that the respondent was 
negligent in the performance of its duty to the traveling 
public by failing to maintain, during the night of August 

i 
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21st and the morning of August 22,1945, proper warning 
of the existence of this dangerous excavation. Respondent 
cannot meet its obligation to motorists traveling on a 
busy, four lane highway,.in these days of almost con- 
tinuous commercial and personal motor travel, by putting 
up a single barrier, lighting two or  three flares in late 
afternoon, and returning the following morning with a 
hope and a prayer that all is well. 

The record clearly shows that the respondent failed 
to perform its duty as imposed by law; and that claim- 
ants are without contributory negligence. All the allega- 
tions as to damages, and as to the insurance of the trac- 
tor, the trailer, and the cargo, are supported by com- 
petent evidence, and are not denied by the respondent. 

Section 8, C, of the Court of Claims Act, however 
provides that an award for damages in a case sounding 
in tort shall not exceed the sum of $2,500.00 to  or for the 
benefit of any claimant. An award to the Insurance Com- 
pany of North America is for the benefit of Joseph 
Pomprowitz, d/b/a L.C.L. Transit Company ; therefore 
awards to the Insurance Company of North America 
and to Joseph Pomprowitz, d/b/a, L.C.L. Transit Com- 
pany may not exceed $2,500.00. 

Awards are therefore entered as follows: 
Jokeph Pomprowitz, d/b/a L.C.L. Transit Company, 

Five Hundred Ninety-Eight and 3v100 Dollars ($598.31). 
Insurance Company of North America, One Thou- 

sand Nine ,Hundred and One and 69/100 Dollars ($1 - 
901.69). 

Hartford Fire Insurance Company, Eight Hundred 
Ninety-One and 48/100 Dollars ($891.48). 

-9 
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(No. 39614la imant  awarded $1,531.40.) 

ELMER EMORY, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed Apr i l  24, 1947. 

* 

ROBERT H. DAVIS, for claimant. 

‘GEORGE F. BARRETT, Attorney General, and C. 
ARTHUR NEBEL, Assistant Attorney General, for re- 
spondent. 

WORKMEN’S COMPENSATION ac+empZoyee of the  Departm’ent of Pub- 
lic Works and BuiWings within provisions of-when a n  awurd f o r  a 
permanent 50% loss of)use of leg i s  justified. Where an employee of the 
State sustains accidental injuries, arising out of and in the course of 
his employment, resulting i n  a 50% permanent loss of the use of his left 
leg-an award for compensation therefor may be made, i n  accordance 
with the provisions of the Act, upon compliance by the employee with 
the requirements thereof. 

, 

ECKERT, C. J. 
On June 22,1945 the claimant, Elmer Emory, an em- 

ployee of the Department of Public Works and Buildings, 
Division of Highways, while mowing weeds and cleaning 
the back slopes of Illinois Route No. 1, west of Ridgway, 
in Gallatin County, Illinois, was struck by a car travelling 
south on the highway. He was thrown to the pavement 
and suffered a fracture of the left tibia. 

Immediately following the ac.cident, claimant was 
taken to Lightner Hospital, a t  Harrisburg, Illinois, and 
placed under the care of Dr. Joseph Lightner, who re- 
ported a diagonal fracture of the left tibia about the j unc-  
tion of the middle and upper third. X-rays were taken, 
the fracture was reduced, and put in a plaster cast. Claim- 
ant remained under the care of Dr. Lightner until Jan- 
uary 19, 1946, when the doctor reported to  the respond- 
ent that he had discharged claimant as of that date, and 
that claimant would be able to work on February 15,1946. 
Dr. Lightner also reported that there would be some per- 
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manent disability because of claimant’s fear to use his 
left leg and because “his age will probably hold him back 
some. ” 

At the time of the accident cldmant and respondent 
were operating under the provisions of the Workmen’s 
Compensation Act of this state, and notice of the accident 
and claim for compensation were made within the time 
pr&ided by the actj. The accident‘ arose out of and in the 
course of decedent ’S employment. 

During the year immediately preceding the accident 
claimant’s earnings aggregated $1,426.75. He had no 
children under sixteen years of age dependent upon him 
for support. His compensation rate is therefore $13.72 
per week. The injury having occurred subsequent to July 
1,1943, this must be increased 17%%, making a compen- 
sation rate of $16.12. Respondent has paid to  claimant, on 
account of temporary total disability, $16.12 per week 
from June 23,1945 totFebruary 14,1946, or the total sum 
of $545.77, and $149.00 on account of medical and hospital 
services. 

Inasmuch as claimant’s temporary total disability 
terminated on February 14, 1946, he is not entitled to 
additional payments on account of temporary total dis- 
ability. No claim is made fo r  further medical o r  hospital 
services, so that the only question remaining is the nature 
and extent of claimant’s permanent disability. 

At the hearing. before Commissioner Jenkins, claim- 
ant testified that his left leg was not strong; that he 
could not stand on it very long; that it swells each day; 
that he can not walk without the use of a cane; that he 
lives a quarter of a mile from town, and can walk that 
distance only with his cane; that it takes him 15 or 20 
minutes for the walk; and that when he arrives in town 
he is so. tired that he is required to rest for 30 or 40 min- 
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utes before he can walk again. Claimant also testified 
that he has not worked since the injury. 

Dr. Joe Bryant, testifying on behalf of claimant, stated 
that a recent examination of claimant’s left leg disclosed 
swelling, pain, and limitation of motion. Dr. Bryant testi- 
fied that the condition was permanent, and that the only 
work which claimant could do would be something sitting 
down. The doctor stated that he found an overriding of 
the fracture with a noticeable calcium deposit, and that 
there was a shortening of about one inch. 

From the departmental report, which forms a part 
of the record in the case, from the testimony, and from 
the opinion of the commissioner who observed the claim- 
ant, the court is of the opinion that claimant has suffered 
a 50% permanent loss of use of his left leg. He is there- 
fore entitled to an award for 50% of his average weekly 
wage for 95 weeks, increased 17$b%. 

Doris Leavell of Shawneetown, Illinois, was em- 
ployed to take and transcribe the evidence a t  the hearing 
before Commissioner Jenkins. Charges in the amount of 
$20.00 were incurred for these services, which charges 
are fair, reasonable, and customary. 

An award is therefore entered in favor of ‘Doris 
Leavell in the amount of $20.00, and an award is entered 
in favor of Elmer Emory, in the amount of $1,531.40, pay- 
able as follows : 

$999.44, which has accrued, is payable, forthwith; 
$531.96, is payable in  weekly installments of $16.12 per week, 

beginning April 24, 1947, for a period of 33 weeks. 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of “An Act concerning the 
payment of compensation awards to  State employees. ’’ 
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(No. 3963-Claimant awarded $82.68.) 

THE LIQUID CARBONIC CORPORATION, Claimant, vs. STAVE OF 
ILLINOIS, Respondent. 

Opinion filed Apml 24, 194'7. 

CLAIMANT, pro se. 

GEORGE F. BAE~RETT, Attorney General, for respond- 
ent. 

SuPPmEs-lapse of apprbprzatzvn out of which coidd be Paid-before 
presentmelzt of bzll-suncient unexpended balance en appropriati- 
when awclsd for value m y  b'e m d e .  Where i t  clearly appears that 
claimant furnished supplies or rendered services to  the State, and for 
which an appropriation existed out of which payment could be made 
therefor, a n  award may be made for reimbursement or payment for said 
supplies or services where such appropriation lapsed before payment 
was made for same, and sufficient unexpended balance therefor remains 
therein, on claim filed in reasonable time. 

ECKERT, C. J. 
Respondent, through its Department of Public 

Health, made duly authorized purchases of dry ice from 
the,claimant during the months of May and June 1945, 
totalling Eighty-two and 68J100 Dollars ($82.68). The 
appropriations for the payment of these items lapsed be- 
fore the invoices could be cleared for  payment by the de- 
partment. The invoices, however, had been submitted 
within a reasonable time, and non-payment is without 
fault on the part of the claimant'. Sufficient funds re- 
mained unexpended in the appropriation~ to pay for the 
same. 

An award is therefore entered in fayor of the claim- 
ant in the amount of Eighty-two and 681100 Dollars 
($82.68). , \  ' 

I 

I 
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(No. 3973-Claimant awarded $343.63.) 

ANNA JENKINS, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed Apral $4, 1947. 

MEYER and MEYER, for claimant. 

GEORGE F. BARRETT, Attorney General, and C .  
ARTHUR NEBEL, Assistant Attorney General, for re- 
spondent. 

0 

WORKMEN’S COMPENSATION AcT-attmdant at Al ton  Stlate Hospital 
withan provisaons of-when c lam for total temporary dzsabilzty m y  be 
allowed zinder. Where a n  employee of the State sustains accidental 
injuries arising out of and in the course of his employment, resulting in 
temporary total disability-an award for compensation therefor may be 
made i n  accordance with the provisions of the Workmen’s Compensation 
Act, upon compliance with the requirements of the act and proper proof 
of claim for same. 

SAM-clazm for partaal permanent dasabalzty-proof necessary t o  
sustaan. To obtain a n  award fo r  partial permanent disability under 
Paragraph “D” of Section 8 of the Workmen’s Compensation Act, there 
must be proof of a difference between the average amount which claim- 
ant earned before the accident, and the average amount which she is 
earning o r  is able to earn in some suitable employment after the acci- 
dent. 

BERGSTROM, J. 

Claimant, Anna Jenkins, filed her claim on July 15, 
1946 alleging that while in the performance of her duties 

attacked by an inmate on April 15, 1945 and, as a result 
thereof, she suffered serious and permanent injuries. 

At the time of the accident, claimant and respondent 
were operating under the provisions of the Workmen’s 
Compensation Act of this State, and notice of the acci- 

. dent and claim for compensation were made within the 
time provided by the Act. The accident arose out of and 
in the course of claimant’s employment. 

On April 15, 1945, while claimant was attempting to 
direct a new patient to  her chair, the patient became 

U as ward attendant at  the Alton State Hospital she was 
* 
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violent and severely and repeatedly struck claimant upon‘ 
her face, throat, chest and body. The patient was a power- 
ful woman, weighing about 250 pounds. After completing 
her day’s work, claimant testified she felt weak and ill, 
and unsuccessfully tried to locate one of the hospital doc- 
tors. She then went home and placed herself in the care of 
Dr. Baker and stayed in bed f o r  three weeks. After that, 
for a period of almost a year, it was necessary f o r  her 
to stay in bed part of each day. During this time she was 
also treated by other doctors. Dr. James F. McFadden, 
who qualified as a specialist in nervous and mental dis- 
eases, testified that he examined claimant on August 5, 
1946 and again on December 13, 1946 ; that claimant was 
suffering from a functional nervous disease known as 
neurosis ; that in his opinion it was caused by the trauma 
she sustained at the time of the accident; that his prog- 
nosis as to her eventual cure was not favorable, and that 
sho would not be able to do any physical work. On cross 
examination he . admitted that claimant’s menopause 
might have been a contributing factor to her present con- 
dition. In  a lengthy medical report regarding claimant’s 
condition made by Dr. Dan Tucker Miller, which was sub- 
mitted into evidence by stipulation, he statesin his con- 
clusion- 

“In addition to the physical impairments above described, this 
woman gives every evidence of having a very serious neurosis. ‘ If i t  
can be reasonably established that she did not suffer from this neurosis 
prior to the injury, it  is my opinion that it has been caused by the acci- 
dent. If she did have a functional nerve impairment prior to the acci- 
dent of April 15, 1945 then, of course, the extent of same has been very 
greatly increased by the accident. Inasmuch as  the neurosis has per- 
sisted for approximately twenty months, i t  is also quite well established 
that this patient will continue to suffer from this type of nerve ailment 
for months o r  years to come. Whether or not good treatment will 
eventually lead to recovery of this functional nerve ailment is uncertain. 
As to the organic injuries involving the osseous system, these impair- 
ments are, of course, permanent.” 
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From the evidence, it would appear that claimant is 
suffering from a functional nervous disease aggravated 
by the accident, with the possibility that her menopause 
‘was a contributing factor. 

The: record shows that she was employed by the 
Bellefontaine Farms as cottage supervisor on June 6, 
1946 a t  a monthly salary of $100.00. Whatever physical 
incapacity claimant now has, it apparently is partial, and 
payment of compensation, if any, would Be under See. 8, 
Par.  D of the Workmen’s Compensation Act. As there is 
no difference between ,the average amount which she 
earned before the accident and the average amount which 
she is now earning, an award cannot be made under the 
said Sec. 8, Par.  D. 

Medical bills were submitted as follows : 

Dr. L. L. Baker ................................................. $10.00 
Dr. James I?. McFadden ......................................... 53.00 
Dr. George Ives, Clinical Laboratory.. ......................... 5.00 

The record does not disclose that these bills or any 
other medical charges were authorized by respondent, but 
to the contrary the Department of Publib Welfare in their 
report say “Since Mrs. Jenkins did not report to a physi- 
cian following her injury, we had no opportunity to 
examine her and determine the extent of her injury or 
recommend treatment or administer treatment following 
the injury, and cannot give additional evidence as to what 
injury she may have sustained. ” Apparently claimant 
elected to employ her own doctors and this being the case, 
under paragraph (a) Section 8 of the Workmen’s Com- 
pensation Act, iti necessarily must be at her own expense. 

The earnings of persons employed in a similar ca- 
pacity as claimant earned $1,200.00 per year. Her average 
weekly wage would be $23.08 which would make her com- 
pensation rate $11.54 weekly, to which must be added 

, 
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171/2”/., her accident having occurred after July 1943, 
making her total weekly compensation rate $13.56. Claim- 
ant is entitled to receive compensation fo r  total temp- 
orary disability of $13.56 from April 16, 1945 to June 6, 
1946-59 2J7 weeks-or $803.92, from which must be de- 
ducted the sum of $460.29 paid claimant for unproductive 
time, leaving a balance due her f o r  total temporary dis- 
ability of $343.63. 

Floriene Stricker of Alton, Illinois, was employed to 
take and transcribe the evidence at the hearing before 
Commissioner Jenkins, and a charge for $15.60 was in- 
curred for this service, which is reasonable and cus- 
tomary. 

An award is therefore allowed to the claimant, Anna 
Jenkins, in the sum of $343.63, all of which has accrued 
and is payable forthwith. 

An award is also made to Floriene Stricker for the 
sum of $15.60. 

This award is subject to the approval of the Gober- 
nor as provided in Section 3 of “An Act concerning the 
payment of compensation awards to State employees. ’) 

l 

I 

(No., 3974-Claimant awarded $4,800.00.) . 
FLORENCE HOWARD, WIDOW OF CARL B. HOWARD, DECEASED, 

Claimant, ws. STATE OF ILLINOIS, Respondent. 
Opznaon filed Apral 24, 1947. 

A. WADSWORTH APPLEBY, f o r  claimant. 

GEORGE I?. BARRETT, Attorney General, and C. 
ARTHUR NEBEL, Assistant Attorney General, f o r  re- 
spqndent. 

WORKMEN’S CO~WPENSATION ACT-attendant at Illanoas School f o r  the  
Deaf mthan provaszons o f- w h e n  awiard mlay be made for death of em- 
ployee under. Where an attendant a t  Illinois School for the Deaf sus- 
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tains accidental injuries, arising out of and in the course of his employ- 
ment, resulting in  his death, an award may be made for compensation 
therefor, in accordance with the qrovisions of Section 7 (a) of the 
Workmen’s Compensation Act, to  those legally entitled thereto upon 
compliance with the requirements of the act and proper proof of claim 
for same. 

ECIIERT, C. J. 
On May 26, 1946, Carl B. Howard, an employee of 

the respondent in the Department of Public Welfare, 
while passing through the kitchen of the Illinois School 
for the Deaf at  Jacksonville, Illinois, to inspect and ser- 
vice refrigeration equipment, slipped and fell upon the 
floor. The fall resulted in a fracture of his left femur. 

Mr. Howard was immediately hospitalized at Passa- 
vant Memorial Hospital, Jacksonville, under the care of 
Dr. F. A. Norris, Dr. Reginald Norris, and Dr. George 
L. Drennan. Mr. Howard died on June 10, 1946, as a re- 
sult of a pulmonary embolus. 

At the time of thg accident, which resulted in the 
death of Carl B. Howard, the employer and employee 
were operating under the provisions of the Workmen’s 
Compensation Act of this state, and notice of the acci- 
dent and claim for compensation were made within the 
time provided by the act. The accident arose‘out of and 
in the course of decedent’s employment. 

Dr. I?. A. Norris, a witness testifying for claimant, 
stated that immediately ‘ following the accident X-rays 
were taken which showed an entra-capsular fracture of 
the left hip. The hip was then pinned, and three days later 
four additional pins were inserted. One of these subse- 
quently slipped out of place and Dr. Norris felt it should 
be removed to prevent its interfering with the desired re- 
sult. Two days later the offending pin was taken out and 
replaced; on June 10th the decedent had “ a  typical pul- 
monary embolus, ” which was massive and fatal. Dr. Nor- 

I 



ris testified that the injury was the direct cause of the 
death, an embolus being one of the great hazards of 
surgery. 

Mr. Howard’s earnings during the year immediately 
preceding his death were $2,670.00; claimant therefore 
is entitled to an award in the sum of $4,000.00. Since the 
death occurred subsequent to July 1, 1945 this must be 
increased 207’0, making a total of $4,800.00. The compen- 
sation rate is the maximum of $15.00 per week, increased 
20%, or $18.00. 

An award is thkrefore entered in favor of the claim- 
ant, Florence Howard, in the amount of $4,800.00 to be 
paid to her as follows: 

’ 

$ 828.00, accrued, is payable forthwith; 
$3,972.00, payable in  weekly installments of $18.00 per week, be- 

ginning on the  29th day of April, 1947, for a period of 
220 weeks, with an additional final payment of $12.00. 

All future payments being subject to the terms and 
conditions of the Workmen’s Compensation Act of Illi- 
nois, jurisdiction of this cause is specifically reserved for 
the entry of such further orders as may from time to  time 
be necessary. 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of “An Act concerning the 
payment of compensation awards to  State employees. ’’ 

(No. 3977-Claimant awarded $900.38.) 

BOARD OF EDUCATION OF SCHOOL DISTRICT No. 129 WINNEBAGO 
COUNTY, ILLINOIS, Claimant, ws. ’ STATE OF ILLINOIS, Re- 
spondent. 

Opinion, filed April 24, 1947. 

THOMAS and DAVIS, f o r  claimant. 
GEORGE F. BARRETT, Attorney General and C. 
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ARTHUR NEBEL, Assistant Attorney General, fo r  re- 

< 

I 

. spondent. 

BOARD OF EDUCATION OF SCHOOL DISTRICT NO. 129, WINNEBAGO COUNTY- 

when chirn for tzcition tihe for pupils who ar’e children of parents or 
guardians employed a n  miliBar-y encampments owned or .used by State or 
Federal Government-may be allowed. Under authority of paragraph 
A-l+ Section 2343/4, Chapter 122, Illinois Revised Statutes 1943, the State 
contributes to school districts which have pupils who are children of 
parents or guardians employed in military encampments owned or used 
by the State or Federal or a United States Veterans Hospital, etc. 

SAm-appropr ia t io - lapsed  or exhausted-when award justified. 
Where, by reason of the provisions of Chapter 127, paragraphs 161 and 
163, Ill. Rev. Statutes 1945, the school appropriations for the year in  
question would not have been available and have either been used, or 
have lapsed and that by reason of the foregoing, &aimant was deprived 
of adequate remedy by way of proceedings in  mandamus, and the super- 
intendent of Publio Instruction admits the amount claimed, a n  award 
for same is justified. 

BERGSTROM, J. 

Claimant, Board of Education of School District No. 
129, Winnebago County, Illinois, filed its claim on August 
26, 1946. 

Claimant seeks to recover from respondent the sum 
of $900.38 under the authority of paragraph A-1, Section 
2343/4, Chapter 122, Illinois Revised Statutes 1943, which 
provides for State contributions to School Districts which 
have pupils who are children of parents or guardians 
employed in military encampments owned or used by the 
State or Federal Government or a United States Vet- 
erans Hospital, etc. 

By stipulation, the record in this case consists of the 
. complaint together with the exhibits attached thereto, and 

the report of the Office of the Superintendent of Public 
Instruction of the State of Illinois dated January 16,1947 
which has been filed in this case, and the stipulation. 

The complaint alleges, and contains as a part there- 
of, photostatic copy of a petition filed by claimant for a 
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Writ of Mandamus in the Circuit Court of Winnebago 
County, Illinois, case No. 52263, wherein in Count 1 peti- 
tioner prayed for an order on the defendant, Vernon L. 
Nickell, as Superintendent of Public Instruction of the 
State of Illinois, commanding him in the due course of 
administration of the affairs of his office, to prepare and 
certify to the Auditor of Publia Accounts of the State of 
Illinois, the tuition claims of said petitioner for the school 
year ending June 30, 1944, o r  to amend the claim for  tui- 
tion of School District No. 129, Winnebago County, Illi- 
nois, as heretofore certified to said Auditor of Public 
Accounts of the State of Illinois, in accordance with the 
terms and provisions of the Statutes of the State of Illi- 
nois, said claim to be certified in the sum of $1,470.00.'It 
also contained a prayer that the Court order the defend- 
ant, Arthur C. Lueder, as Auditor of Public Accounts of 
the State of Illinois, commanding him in the due course 
of administration of the affairs of his office, to permit 
the superintendent of Public Instruction of the State of 
Illinois to prepare and certify to him the tuition claim of 
School District No. 129, Winnebago County, Illinois, for 
the school year ending June 30, 1944, or to amend the 
tuition claim of said School District heretofore certified 
to him, all in accordance with the terms and provisions 
of the Statutes of the State of Illinois, said claim to be 
certified in the sum of $1,470.00; and, wherein in Count 
I1 of the same petition, the same prayers were set forth 
except that the amount was $900.38 and for the school 
year ending June 30, 1943. The petition was later 
amended and Count I1 stricken from the petition. Sub- 
sequently, on April 16, 1945, an order was entered by 
the Court in said proceedings substantially allowing the 
prayer of the petition as contained in Count I. 

The complaint filed herein also alleges that the funds 
/ 

, 
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for the sum of $900.38 for tuition due the said School 
District for the school year ending June 1943 could not 
be reached by court order in the action for a Writ of 
Mandamus unless and until there had,been made a re- 
computation of the claims of all school districts within 
the State of Illinois, which districts exceed 13,000 in num- 
ber; that such recomputation tv‘ould have caused a delay 
in the payment of tuition claims to school districts and 
would have worked irreparable injury to all such dis- 
tricts, and similarly, would have imposed undue hardship 
dpon the Auditor of Public Accounts of the State of Illi- 
nois in the performance by him of the regular functions 
of his office. That since June 1943 the school appropria- 
tions for the State of Illinois, for that yGar, have either 
been used, or  have lapsed, and funds which-would have 
been available for  disbursement under order of Court, 
were not then available by reason of the provisions of 
Ch. 127, par. 161, 163, Ill. Rev. Stats., 1945, which pro- 
vides : 

“161. For  what period appropriation available. When a n  appro- 
priation shall be made without restriction as to the time of its use, it 
shall be available for expenditure for the purposes and to the amo.unt 
therein stated, from the date that the act becomes effective to and in- 
cluding the thirtieth day of June of the year i n  which the next General 
Assembly shall convene;” 

In payment of con- 
tracts made and liabilities incurred within .the times specified in this 
Act, warrants may issue at any time until the expiration of the first 
fiscal quarter after the adjournment of the General Assembly held next 
after that a t  which the appropriation was made;” 

“163. Warrants may issue until what time. 

and that by reason of the foregoing, claimant was de- 
prived of adequate remedy by way of proceedings in 
mandamus, and therefore brought this, its claim, before 
the Court of Claims of the State of Illinois. 

The record contains a report from the Superin- 
‘tendent of Public Instruction of the State of Illinois con- 
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curring to the facts as alleged, and further states “The 
amount asked by the District has not been paid and it ap- 
pears that the plaintiff is entitled to the sum of money 
which has been asked for.’’ 

Through the mandamus proceedings filed in the Cir- 
cuit Court of Winnebago County, Illinois, claimant ob- 
tained relief f o r  the school year ending June 30, 1944. 
The facts are the same with respect to the school year 
ending June 30, 1943, and claimant dismissed its man- 
damus proceedings affecting this school year for the 
reason that it would have required a recomputation of 
the lclaims of over 13,000 school districts in the State of 
Illinois. This would have caused unreasonable delay in 
the payment of such tuition claims, and would have re- 
quired considerable administrative detail work to make 
such a recomputation. From the record, claimant is en- 
titled to an award f o r  the sum of money claimed. 

An award is therefore entered in favor of the Board 
of Education of School District, No. 129, Winnebago 
County, Illinois, in the sum of $900.38. 

(No. 3984-Claimant awarded $5,340.00.) 

RUBY BAKER, WIDOW OF FREDERICK C. BAKER, DECEASED, 

Claimant, vs. STATE OF ILLINOIS, Respondent. 
’ Opinion filed April 24, 1947. u 

PAUL F. JONES, for claimant. 

GEORGE F. BARRETT, Attorney General, and C. 
ARTHUR NEBEL, Assistant Attorney General for re- 
spondent. 

WORKMEN’S COMPENSATION AcT-mplo.yee of Department of Insur- 
ance-wibm death results in the course ,of enLployment4n  award may 
be made for compensation therefor u M e r  Section 7 ( a )  of Act. The 
identical questions presented here have been ,before this Court ‘and 
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decided in Mzller vs. State, and Taylor vs. Btate, ante, this volume, and 
what was said in  those cases is applicable here, and permits of no8  
distinction between an employee of the Department of Insurance, and 
an employee of the Department of Revenue or the Department of Public 
Health. 

ECKERT, C. J. 

The decedent, Frederick C. Baker, was employed by 
the respondent in the Department of Insurance, Division 
of Licenses, at  the time of his death, and had been so em- 
ployed since May 15, 1941. His employment required that 
he investigate violations of insurance laws wherever such 

* violations might occur. Much of his work was, of neces- 
sity, done in Chicago. 

During the latter part of May, and the first week of 
June, 1946, the decedent was assigned to work in- Chi- 
cago, and he was authorized by his department to stay at  
the LaSalle Hotel. Early in the morning of June 5th, a 
disastrous fire occurred at the hotel in which Mr. Baker 
lost his life. He  left the claimant, Ruby Baker, his widow, 
and Ruth Ann Baker, his fifteen year old daughter, sur- 
viving. 

The Director of Insurance had immediate notice of 
Mr. Baker's death, and demand for compensation was 
made by the claimant within six months thereafter. 

There is no dispute as to the facts. The respondent, 
however, raises two questions of law which have pre- 
viously been presented and determined'by this court in 
the case of Lilla M.  &!iller vs. State  of Illimois, No. 3991, 
16 C.C.R.; Margaret L. Taylor vs. State  of Illiwois, No. 
3996, 16 C.C.R. The decisions in those cases are controll- 
ing here, and permit no distinction between an employee 
of the Department of Insurance and an employee of the 
Department of Revenue or the Department of Public 
Health. 

I 
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The court, therefore, finds, that the death of Fred- 
erick C. Baker arose out of and in the course of his em- 
ployment, and that as an employee of the Department of 
Insurance he was entitled to  the benefits of the Work- 
men’s Compensation Act of this State. 

Mr. Baker’s earnings during the year immediately 
preceding his death were in excess of $4,000.00, so that 
claimant is entitled to an award in the sum of $4,45000. 
Since the death occurred subsequent to July 1, 1945, this 
must be increased Zoo/,, making a total award of $5,340.00. 
The weekly compensa.tion rate is the maximum of $15.00, 
increased 20% or  $18.00.) 

Award is therefore entered in favor of the claimant, 
Ruby Baker, in the amount of $5,340.00 to be paid to her 
as follows: 

$ 828.00, accrued, is payable forthwith; 
$4,512.00, is payable in weekly installments of $18.00, beginning on 

the 24th day of April, 1947, for a period of 250 weeks, 
with an additional final payment of $12.00. 

All future payments being subject to the terms and 
conditions of the Workmen’s Compensation Act of Illi- 

.nois, jurisdiction of this cause is specifically reserved fo r  
the entry of such further orders as may from time to  time 
be necessary. I 

This award is subject to the approval of the Gover-’ 
nor as provided in Section 3 of “An Act concerning the 
payment of %compensation awards to State employees. :’ 

(No. 3987-Claimant awarded $1,620.00.) 

ALBERT E. COOLIDGE, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed April 24, 1947. 

L. RICHARD WHITNEP, fo r  claimant. 
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GEORGE F. BARRETT, Attorney General, f o r  respond- 
ent. 

WORKMEN’S COMPENSATION AcT-mplO-gee Of. Dzvasion O f  Highmy8  
unthan prwzszons of-hen award for compensatzon f o r  partial loss 01 
use of arm may be made under. Where it  appears that  an employee of 
the State sustains accidental injuries, arising out of and in the course 
of his employment, resulting in 40% functional loss of use of his right 
arm, an award may be made for compensation therefor, under the pro- 
visions of the Act upon compliance by the employee with the terms 
thereof. 

DAMRON, J. 

This is a claim under the Workmen% Compensation 
Act f o r  an injury to the above named claimant which, 
occurred on the 25th day of September 1945. 

The record consists of the complaint, report of the 
Division of Highways, respondent’s waiver of brief, 
statement, and argument, report of the attending phy- 
sician, stipulation that departmental report shall consti- 
tute the record, claimant’s waiver of brief, statement, 
and argument, and the report of Commissioner East. 

The departmental report shows tha.t the claimant 
resides at  Elmwood, Peoria County, Illinois, is married, 
64 years of age and had no children under 16 years of 
age dependent upon him f o r  support at the time this 
cause of action arose. He was first employed by the 
Division of Highways as a highway maintenance patrol- 
man Manch 22, 1941 at a salary of $125.00 per month. 
Although his classification remained unchanged, his sal- 
ary rate was increased on the following dates to  the 
amounts indicated thereafter : December 1, 1941, $135.00 ; 
July 1, 1943, $150.00; July 1, 1944, $160.00. July 1, 1945 
his classification was changed to that of highway section 
man and his salary was increased to $184.00 per month. 
He continued in the same classification and at the same 
salary rate until the date of his injury, making his salary 

I 

* 

, 

1 
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f o r  the year next preceding the date of his injury amount 
therefore to the sum of $1,995.47. 

On September 21, 1945, claimant was standing on a 
pile of posts, loading a highway truck when the post he 
was standing on rolled from under his feet causing him 
to fall to the ground striking his right shoulder with 
great force. 

Although his shoulder was painful, Mr. Coolidge 
thought it would improve without treatment ; by Septem- 
ber 26, the pain had increased so he reported the injury 
to the Peoria office of the Division of Highways. He was 
advised to see a doctor immediately. Claimant consulted 
his family physician who advised heat and limited use; 
however, the shoulder responded poorly to the treatment, 
and on October 28, his family physician suggested exam- 
ination by Dr. Hugh Cooper, who maintained offices in 
Peoria. On October 29, 1945, Dr. Cooper reported to the 
Division of Highways that claimant was suffering from 
‘ ‘ sub-deltoid bursitis ’ ’ of the right shoulder. On Janu- 
ary 5, 1946 Dr. Morton, the family physician, reported 
to the Division of Highways as follows: “Mr. Albert 
Coolidge is still under my care for his shoulder. His 
recovery is still indefinite. ” The claimant remained 
under the care of Dr. Morton who gave him hydro- 
therapy and massage treatments of the injured shoulder 
and discharged him from further treatment on March 
30, 1946. 

The respondent has paid the following bills incurred 
in this accident : Dr. Hugh Cooper, .Peoria, $6.00 ; Dr. D. 
H. Morton, Elmwood, $8.00 ; St. Francis Hospital, 
Peoria, $34.50. 

The record contaiqs a copy of a letter dated Febru- 
ary 14, 1947 signed by Dr. Hugh Cooper, Orthopedic 
Surgeon, Peoria, Illinois, which states that this physician 

I 

‘ 
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examined claimant on October 29, 1945 and a t  that 'time 
claimant. had considerable limitation of rotation and 

time were negative so fa r  as any fracture or dislocation 
was concerned. He saw claimant a month later at which 

. time he still had rather marked limitation of .motion in 

\ abduction of the right shoulder joint. X-rays a t  that 

the shoulder joint and in the opinion of this physician, 
was unable to work. 

Commissioner East heard the testimony in support 
of this claim, observed the claimant, examined and 
manipulated the shoulder and reports that claimant has 
suffered a 40% functional loss of use of the right arm 
and we adopt his recommendation as a basis of our 
award. 

Claimant's average weekly wage, based on his an- 
nual earnings for  the year next preceding the injury, is 
$38.37. The compensation rate therefore is $18.00. If  
claimant had lost the complete use of his right arm, he 
would have been entitled to receive, under the Work- 
men's Compensation Act, as'amended, the sum of $18.00 
for 225 weeks. Having lost 40% of the functional use of 
this arm, claimant is entitled to 90 weeks at. his compen- 
sation rate, making the sum of $1,620.00. 

An award is therefore hereby entered in favor of 
Albert E. Coolidge in the sum of One Thousand Six Hun- 
dred Twenty ($1,620.00) Dollars representing 40% func- 
tional loss of use of his right arm as provided under 
Section 8(e) of the Workmen's Compensation Act, as 
amended. Of this amount, the sum of $1,476.00 has ac- 
crued, representing 82 weeks as of April 23, 1947 which 
is payable in a lump sum forthwith. The remainder of 
said award, amounting to the sum of $144.00, is payable 
to claimant at the rate of $18.00 per week beginning 
April 30, 1947 and 'continuing weekly thereafter at said 

. 
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compensation rate until the last mentioned sum is fully 
paid. 

This award is subject to  the approval of the Gov-. 
ernor as provided in Section 3 of, “An Act concerning 
the payment of compensation awards to State em- 
ployees. ’’ 

(No. 3989-Claimant awarded $52.75.) 

SHELL OIL COMPANY, INC., Claimant, us. STATE OF ILLINOIS, 
Respondent. 

Opinion filed April 24. 1947. 

SHELL OIL Co., pro se. 

GEORGE F. BARRETT, Attorney General, for respond- 
ent. 

SuPmms-lapse of appropriation out of which could be paid-before 
presentment of ball-sument unexpended balance an tzppropriation- 
mh0n award f o r  value may be made. Where, it clearly appears that 
claimant furnished supplies o r  rendered services to the State, for 
which an appropriation existed out of which payment could be made 
therefor, an award may be made for reimbursement or payment for said 
supplies or ,  services where such appropriation lapsed before payment 
was made for same, and sufficient unexpended balance therefor remains 
therein, on claim filed in  reasonable time. 

BERGSTROM, J. 
This claim was filed on September 20, 1946 by the 

claimant, Shell Oil Company, Inc. for $52.75, which claim- 
ant alleges is due for deliveries of gasoline and oil to the 
Illinois Soldiers ’ and Sailors ’ Children’s School, Normal, 
Illinois. 

The record consists of the Complaint, Report of The 
Illinois Soldiers ’ and Sailors ’ Children’s School of Nor- 
mal, Illinois, and Waivers of Briefs. 

The complaint alleges that deliveries were made to 
the said School as follows : 
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May 1, 1945-100 gal. gasoline.. ............................... $13.40 
May 26,1945-100 gal. gasoline ................................. 13.40 
June  26, 1945-49 gal. oil. ..................................... 9.31 
June 26, 1945-52 gal. oil. .  .................................... 16.64 

Total ..................................................... $52.75 

and that invoices were submitted within a reasonable 
time, but could not be paid because of the expiration of 
the time limit f o r  payment from the appropriation of the 
63rd biennium. The merchandise was ordered and de- 
livered under State of Illinois blanket purchase order 
number D-124367 for  period July 1,1944 to June 30,1945. 

I n  the report of The Illinois Soldiers' and Sailors' 
Children's School, receipt of the merchandise is acknowl- 
edged; also that claimant has not received payment. 

Where claimant has rendered service to the State of 
Illinois in accordance with a duly authorized contract, 
has submitted its statement of costs and charges to the 
respondent within a reasonable time and has, not received 
payment, there remaining a sufficient unexpended balance 
in the appropriation from which payment icould have been 
made, the claimant is entitled to an award. (The Texas 
Company vs. State of Illinois, 15 C.C.R. 112 ; Illinois Bell 
Telephone Company vs. State of Illinois, 15 C.C.R. 115 
and cases therein cited). 

An award is therefore entered in favor of claim'ant, 
Shell Oil Company, Inc. in the sum of $52.75. 

(No. 4001-Claimant awarded $2,160.00.) 

GROVER T. WHITE, Claimant, 'us. STATE OF ILLINOIS, Respondent. 
Opinion filed April 24, 1947'. 

FREDERICK E. MERRITT, for claimant. 

GEORGE F. BARRETT, Attorney General, and C. 
ARTHUR NEBEL, Assistant Attorney General, for re- 
spondent. 
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W O R K M E N’ S  COMPENSATION ACT-employee an the Department of Pub- 
lic Works and Bualdangs-wtthan. provasaow of-when award for  coni- 
pensat%om for tde loss of an  eye justafies. Where it appears that  a n  
employee of the State sustained accidental injuries arising out of and 
i n  the course of his employment resulting i n  the loss of an eye, an 
award may be made for compensation therefor, under the provisions of 
the Act, upon compliance by the employee with the terms thereof. 

BERGSTROM, J. 
This claim was filed on December 16, 1946, and 

alleges that claimant, Grover T. White, was employed by 
respondent in the Department of Public Works and 
Buildings, Division of Highways, and while so employed 
on August 20, 1946 unloading rock out of a railroad car 
onto a conveyor belt and in the course of his employ- 
ment, his right eye became filled with foreign material 
and dust, became infected and, as a result, later had to  
be removed. He claims compensation for the loss of his 
right eye. 

The record consists of the Complaint and Report of 
the Division of Highways. From the reoord, the jurisdic- 
tional requirements have been satisfied, and the claim- 
ant was injured during the course of and out of his em- 
pd yment. 

August 20, 1946, the day on which this cause of ac- 
tion arose, claimant was 53 years of age, married, and 
had one child six years of age, dependent upon him for 
support. He was first employed by the Division of High- 
ways as a common laborer on June 28, 1946 at  a wage 
rate of $1.10 per hour. Hissclassification and wage rate 
remained unchanged during his period of employment 
with the Division of Highways. Earnings .exclusive of 
overtime for his period of employment were $468.33. Em- 
ployees working in a capacity similar to  that of claimant 
ordinarily work less than 200 days per year. Eight hours 
constitute a normal working day. His compensation rate, 
therefore, would be $15.00 per week. The injury having 

’ 
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occurred subsequent to July 1945 this must be increased 
2076, making a compensation rate of $18.00 per week. 

On August 20, 1946 claimant was engaged in trans- 
ferring crushed limestone rock from railroad cars to 
trucks by hand shoveling. The scene of operation was the 
Illinois Central Railroad siding in Kinmundy, Marion 
County, Illinois. The shoveling by several employees 
caused much dust to be raised and, on several occasions 
during the day, limestone dust got into claimant’s eye. 
On each oetcasion he attempted to rub the dust out of his 
eyes, and continued with his work. That evening his right 
eye began to smart and burn. In the days following, his 
eye continued sensitive, and claimant secured colored 
glasses to protect it from the sunlight and the dust re- 
sulting from the nature of the work. 

He did not report his injury to the Division of High- 
ways until September 16, 1946. His foreman requested 
him to go to the Haley Eye Infirmary, Centralia, Illinois, 
for treaiment. Dr. Max Kirschfelder of the Haley Eye 
Infirmary, who examined claimant’s eyes requested au- 
thorization for his hospitalization. The Division of High- 
ways made an investigation of the injury and then com- 
pleted arrangements for such treatment as should be 
prescribed by Dr. Lawrence T. Post, and on September 
19, 1946 claimant was sent to St. Louis where Dr. Post 
made arrangements f o r  his admittance to the McMillan 
Hospital. On September 20, 1946 Dr. Post sent the 
Division of Highways the fdllowing report : 

“Examination of Mr. Grover T. White on September 1 9  revealed a n  
extensive infected ulcer of the right cornea. The vision in this eye was 
light perception. The other eye apReared normal. ’ A  cauterization was 
berformed of the ulcer and the patient hospitalized. The outlook is 
very bad but it  was thought’that an effort should be made to preserve 
the eyeball if possible. If no improvement takes place within about a 
week. enucleation should be done.” 

, 
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On October 1, 1946 Dr. Post further reported, as 
follows : 

“I was unable to save Mr. Grover T. White’s eye and had to per- 
form an evisceration of the globe on September 25. The eye wits full of 
hard matter at that time and was in a hopeless condition. 
I sent him home on the 20th with instructions of how to keep1 the eye 
clean. I should like to have him return on Thursday, October 10, a t  
twelve o’clock for the fitting of an artificial eye.” 

On October 10, 1946 claimant was fitted with an 
artificial eye, was then discharged and told that he should 
be able to  return to work at once. 

Claimant was paid compensation for total temporary 
disability at  the rate of $18.00 per week %or the period 
from September 17, 1946 to and including October 15, 
1946 in the amount of $74.57. The following creditors have 
been paid in connection with this injury: 

Haley Eye Infirmary, Centralia.. ............................ $ 10.00 
Dr. Lawrence T. Post, St. Louis, Mo .......................... 209.00 
McMillan Hospital .......................................... 93.35 
Grover T. White, expenses.. ................................. 30.35 

Total ................................................... $342.70 
I 

From the evidence, claimant is entitled to receive the 
sum of $2,160.00 for the loss of the sight of’an eye, based 
on 120 weeks at  a compensation rate of $18.00 per week. 

As claimant lost the sight of an eye, the sum of 
$100.00 should also be paid to the Treasurer of the State 
of Illinois for the special fund provided in Section 7, par. 
E of the Workmen’s Compensation Act and as authorized 
under section 8, par. E, sub-par. 20 of the said Act. 

An award is therefore entered in favor of claimant, 
Grover T. White, in the sum of $2,160.00, payable as fol- 
lows : 

$ 504.00, which has  accrued and is payable forthwith; I 

$1,656.00, payable in installments of $18.00 per week for 92 weeks, 
commencing May 7, 1947. 



262 

An award is also entered for the sum of $100.00, pay- 
able to the Treasurer of the State of Illinois. 

This award is subject to the approval of the Gover- 
nor as provided in section 3 of <‘an Act concerning the 
payment of compensation awards to State employees. ” 

(No. 4002-Claimant awarded $4,800.00.) 

MAY SMITH, WIDOW OF RICHARD SMITH, DECEASED, Claimant, WS. 
STATE OF ILLINOIS, Respondent. 

Opinion filed April 24, 1947. 

s H E R W O ~ D  L. COSTJGAN, for claimaxit. 

GEORGE F. BARRETT, Attorney General, and WM. L. 
MORGAN, Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION am-employee at East Moline State Hos- 
pital wi thin  provisions o f - w h e n  an award for  compensation f o r  dmth 
of employee may be made to  dependent wadou;--rbnder. Where it appears 
that deceased employee sustained accidental injuries arising out of and 
i n  the course of his employment, resulting i n  his death, an award for 
compensation may be made therefor, under Section 7 (a) of the Work- 
men’s Compensation Act, to those legally entitled thereto, upon com- 

‘pliance with the requirements thereof. 

DAMRON, , J. 
Claimant, May Smith, filed her complaint herein on 

December 16, 1946, seeking an award under the Work- 
men’s Compensation Act for the death of her husband, 
Richard Smith. 

The record consists of the complaint, departmental 
report, stipulation with reference to report, claimant’s 
waiver of brief, respondent’s waiver of brief, and the 
commissioner’s report. 

The record discloses that claimant’s decedent, Rich- 
ard Smith, was employed at  East Moline State Hospital 
by the Department of Public Welfare. On October 28, 
1946 deceased was assisting in the unloading of a railway 
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coal car on the premises of the hospital. The brake of 
the car was released and as it moved downgrade, it 
struck a derail and the impact threw deceased from the 
car platform‘to the ground in front of the moving car 
which ran over and fatally injured him. The respondent 
had immediate notice of the accident. 

From this record we make the following findings: 
that the claimant’s deceased husband, Rilehard Smith, at 
the time of the injury which resulted in his death was 
66 years of age, and had no children under the age of 16 
years dependent upon him for support. 

The Court further finds that the injury which re- 
sulted in the death of claimant’s husband arose out of 
and in the course of his employment for the respondent; 
that at the time of the accident, his rate of pay was 
$145.00 per month and that his earnings during the year 
next preceding his death were $1,740.00. 

An award is hereby entered in favor of the claimant, 
May Smith, widow of Richard,Smith in the sum of Four 
Thousand Eight Hundred ($4,800.00) Dollars as pro- 
vided in Section 7(a)  of the Workmen’s Compensation 
Act, as amended. Of this amount, the sum of $450.00 has 
acicrued as of April 22, 1947 and is payable to her in a 
lump sum forthvSith. The remainder of said award 
amounting to  the sum of $4,350.00 is payable to  her 
weekly in installments of $18.00 commencing on April 29, 
1947 and continuing each week thereafter a t  said compen- 
sation rate until the last mentioned sum has been fully 
paid. Such future payments being subject to the terms of 
the Workmen’s Compensation Act of Illinois ; jurisdiction 
of this cause is hereby retained for the purpose of making, 
such further orders as may from Sime to time be neces- 
sary herein. 

This award is subject to the approval of the Gover- 

, 

* 

, 
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i nor as provided in Section 3 of, “An Act concerning the 
payment of compensation awards to State employees. ” 

(No. 3497-Claimant awarded $2,910.60.) 

RONDA R. WEBER, WIDOW OF HERBERT WEBER, DECEASED, 
Claimant, us. STATD OF ILLINOIS, Respondent. 

Opzrzim filed Ma?/ 13, 1947. 

PAUL D. PERONA and WILLIAM ZWANZIG, for claimant. 

GEORGE F. BARRETT, Attorney General; GLEBN A: 
TREVOR and C. ARTHUR NEBEL, Assistant Attorneys Gen- 
eral, for respondent. 

WORKMEN’S CONPENSATION A c h a t t e n d a n t  at  Naqiteno State Hos- 
ptal-when tuphoid fever contracted during epidemzc constitutes an 
accidental injtiry compensable under-resultzng zn daath  of employee- 
when award may be m d e  t o  dependat  uluzow and children. Where an 
employee-of the State contracts typhoid fever during a prevailing epi- 
demic, it constitutes a n  accidental injury under the Act, A d e  vs  State, 
13 C. C. R. 1; and when it results in the death of said employee, a n  
award for compensation therefor, may be made under Section 7a of the 
Workmen’s Compensation Act-to those legally entitled thereto, upon 
compliance with the requirements thereof. 

ECKERT, C. J. 
On September 1, 1939, Herbert Weber, employed as 

an attendant at the Manteno State Hospital, contracted 
typhoid fever in the course of his employment. In  the 
original complaint, filed in this case by Herbert Weber 
in his lifetime, it was alleged that as a result of the 
typhoid fever he had been unable to carry on his usual 
and customary duties, and had suffered a severe kidney 
infection. He sought an award for medical and hospital 
services, total and permanent disability, and life pension. 

Herbert Weber died November 7 ,  1946, .and there- 
after, by leave of court, an amended complaint was filed 
by the claimant, Ronda R. Weber, as widow of Herbert 
Weber, deceased, alleging that she was married to Her- 
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bert Weber on June 30, 1932 and that decedent left sur- 
viving, as his only heirs, Ronda R. Weber, his widow, 
and Geoffrey Lewis .Weber, his son, who was born on 
January 31,1944. The amended complaint alleged that the 
death was the direct and proximate result of the typhoid 
fever contracted while Weber was employed by the re- 
spondent. 

When the illness was contracted, decedent and re- 
spondent were operating under the provisions of the 
Workmen’s Compensation Act of this State, and notice of 
the illness and claim for  compensation were made within 
the time provided by the act. A typhoid fever epidemic 
existed at  the Manteno State Hospital from July 10, 1939 
to December 10, 1939. Typhoid fever contracted during 
this epidemic constitutes an accidental injury which is 
compensable under the Workmen’s Compensation Act. 
( d d e  vs. State, 13 C.C.R. 1). 

Decedent’s annual earnings for the year next pre- 
ceding his <illness were $672.00, making an average. 
weekly wage of $12.92. Since he had one child under six- 
teen years of age living at the time of his death,.his com- 
pensation rate is the minimum of $11.00 per week. The 
illness having occurred subsequent to  July 1, 1939, this 
must be increased I O % ,  making a compensation rate of 
$12.10. Decedent was totally incapacitated from Septem- 
ber 1, 1939, to November 6, 1939, a period of nine and 
two-sevenths weeks. During that time he received fo r  . 
non-productive work the sum of $127.40, which must be 
deducted from any award entered in this case. 

Herbert Weber, testifying on his own behalf, a t  the 
original hearing, stated that on August 29, 1939, he re- 
ported to Dr. Spinka, Staff Physician at the Manteno 
State Hospital, that he was suffering from an abdominal 
disorder; that Dr. Spinka advisea him to go to  his room, 

I 

, 

. 
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and that if he did not feel better by morning, and needed 
medical o r  hospital services, to secure them wherever 
available, Because the hospital a t  the institution was al- 
ready filled with typhoid fever patients. The following 
day he went to the Coleman Clinic at Canton, Illinois, 
where Dr. Bennett sent him to the Graham Hospital. 
Weber remained there from August 30th to O'ctober 6th, 
1939. The total charges paid to the hospital for that pe- 
riod amounted to $128.70. 

Weber further testified that on February 27, 1940, 
he had a relapse, and returned to the Graham Hospital 
where he was found to be a typhoid carrier. He remained 
at the hospital from February 27th, to March 31st, 1940, 
and paid total hospital charges for that period of $122.94. 
Because his condition did not improve, he was subse- 
quently taken to St. Luke's Hospital in Chicago for the 
removal of one kidney. He remained there from Novem- 
ber 8th to December 6th, 1942, at a total expense of 
$471.54. From December 23, 1942, to January 17, 1943, 
Weber was again treated a t  the Graham Hospital, at 
Canton, at a total expense of $209.10, and from January 
30, 1946, until March 10, 1946, at a total expense of 
$416.00. 

Weber also testified that he had paid the following 
medical expenses : Dr. E. P. Coleman $226.50 ; Dr. Harry 
Culver, $285.00; Dr. Daniel K. Hur, $54.00, or a total of 
$565.50. Additional expenses incurred by Weber just 
prior to  his death were as follows : 

' 

Graham Hospital .............................................. $34.48 
Prescrip'tions and Medicines. ................................... 12.00 
Medical services, Coleman Clinic.. .............................. 54.00 

Decedent further testified that for a period of four 
years after his original illness, except during the several 
periods of hospitdization, he worked as a guard a t  the 
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Elwood Ordnance Plant a t  a sda ry  a t  $34.00 per week, 
plus over-time pay. He stated, however, that he had been 
unable to do any work since October, 1945. 

. Dr. David A. Bennett, testifying on behalf of Weber, - 
stated that he examined Weber on August 30, 1939, and 
found that he had typhoid fever ; that he treated him at 
the Graham Hospital from Xugust, 30, to October 6 ;  that 
on October 24, 1939, Weber was found to be negative of 
typhoid fever, but that he again saw Weber on February 
15, 1940, and Weber was then running pus cells’in his 
urine. An intravenous pyelogram was done at that time, 
and on March lst, 1940, a blood test showed positive 
typhoid. 

Dr. Bennett testified that on May 20, 1940, a speci- 
men of urine showed typhoid bacilli present, a condition 
which remained throughout 1940, and for which Weber 
was continuously treated. Tests made on November lst ,  
1941, November 8th, 1941, and November 17,1941, showed 
Weber still a typhoid carrier in the urine. On November 
18,1941, and on February 15,1942, a cystoscopy was done 
a t  the hospital. Typhoid was still present in the urinary 
tract. 

Dr. Bennett testified that in December, 1942, Weber’s 
right kidney had become abscessed, the infection in the 
left kidney having infehted the right kidney, developed 
stones, and so damaged the right kidney as to  necessitate 
its removal. On January 30, ‘1946, Dr. Bennett found 
stones in the left kidney, one of which was impacted in 
the left ureter, causing uremia. The stone was removed 
at that time,” but other stones still remained in the left 
kidny, which had only a limited function. 

Dr. Bennett staied, at that time, that the original 
typhoid infection caused Weber to  .become a typhoid car- 
rier; that the resulting infection in the kidney would be 
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the cause of his ultimate death; that the typhoid had so 
infected the remaining kidney tha,t Weber’s life expect- 
ancy was definitely lessened. Dr. Bennett stated that 
claimant was then totally incapacitated, and that his con- 
dition was permanent. From the proof submitted on hear- 
ing, following the death of Herbert Weber, it appears that 
his death was the direct result of the original typhoid 
fever infection, being caused by uremia, as Dr. Bennett 
predicted. 

Claimant is therefore entitled to an award on ac- 
count of the death of Herbert Weber, under Section 7a of 
the Workmen’s Compensation Act of this state, in the 
amount of $3,038.00, less the sum of $127.40 paid to dece- 
dent for non-productive.work, o r  the sum of $2,910.60. 

Marguerite Corso was employed to  take and tran- 
scribe the evidence a t  the hearings before Commissioner 
Jenkins. Charges in the amount of $57.60 were incurred 
for these services, which charges are fair, reasonable, and 
customary. 

An award is therefore entered on account of medical, 
hospital A d  nursing services in the sum of $2,014.26 pay- 
able forthwith as follows : 

Graham Hospital, Canton, I l l inois .  ............................ $911.22 

, 

\ 

St.  Luke’s Hospital,  Chicago, Il l . .  .............................. 471.54 
Dr. E. P. Coleman ............................................ 226.50 
Dr. Harry Culver ............................................. 285.00 
Dr. Daniel K. Hur ............................................ 54.00 
Coleman Clinic, Canton, 111.. .................................. 54.00 
Ronda R. Weber, reimbursement for’ purchasing prescriptions 

and medicines .............................................. 12.00 

An award is entered in favor of Marguerite Corso 
in the amount of $57.60, payable forthwith. 

An award is entered in favor of Ronda R. Weber, 
widow of Herbert Weber in the amount of $2,910.60 to be 
paid to her as follows: 

I 3 
1 
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$ 612.71, which had accrued under the terms of a n  award made 
to the decedent immediately prior to his death on account. 
of permanent disability, and which is payable forthwith; 

326.70, which has accrued since the death, and which is  payable 
forthwith ; 

1,971.19, which is payable i n  weekly installments of $12.10 per 
week, beginning on the 16th day of May, 1947 for a 
period of 162 weeks, with a n  additional final payment of 
$10.99. c 

All future payments being subject to the terms And 
conditions of the Workmen’s Compensation Act of Illi- 
nois, jurisdiction of this cause is spelcifically reserved f o r  
the entry of such further orders as may from time to 
time be necessary. 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of “An Act concerning the 
payment of compensation awards to State employees. ” 

(No. 3 9 1 8 4 l a i m a n t  awarded $3,705.75.) 

GOLDBLATT BROS., INC., A CORPORATION, claimant us. STATE OF 
ILLINOIS, Respondent. 

Opnion filed May IS, 1947. 

BERNARD ’ ROSENCRANZ, BERNARD BROWN, Attorneys 
for claimant. 

GEORGE F. BARRETT, Attorney General, WM. L. MOR- 
GAN, Assistant Attorney General, of counsel, fo r  re- 
spondent. 

ILLI~OIS WATERWAY AcT-gtate liable for damages to  persons in the  
constructiorr, mainteaamce w- operation thereof and ats appurtenances. 
Under Section 23 of the Illinois Waterway Act (Chap. 19, Section 101, 
Smith-Hurd Annotated Statutes,) the State is liable for damages to 
persons caused by the oonstruction, maintenance or operation of the 
Illinois Waterway and its appurtenances, and where a person sustains 
accidental injuries by reason of the sudden raising of a bridge without 
notice by a bridge tender-an employee of the State, the proximate 
cause of the injury was the negligent act or omission of the  State’s 
employee at and before the happening of the accident, and is com- 
pensable. . 

-1 0 



W ORKMEN’ S COMPENSATION A c M h e r e  .injured ernplogee and his 
employer-and the &ate and i t s  employee are operating under and 
within the proviszons o f  thb Act-and the proximlaite cause o f  injury 
was the  neglagent act o f  omzssion o f  the State’s employee-a right of 
action agnznst the  Stale for recoveru of damages sicstaanecl exists in 
favov o f  employer of amjwed enzplogee. Section 29 of the Workmen’s 
Compensation Act provides that where a n  injury or death for which 
compensation i s  payable by the employer under the Act was caused 
under circumstances creating a legal liability for  damages i n  some 
person other thanJthe employers, and the other person having elected 
to be bound by the Act, and is being bound thereby under Section ( 3 )  
of the Act, then the right of employee to recover against such other 
person shall be transferred to his employer and such employer may 
bring legal proceedings against such other person to recover the dam- 
ages sustained i n  an amount not exceeding the aggregate amount of 
compensation payable under the Act by reason of such injury or death 
,of such employee. 

DAMRON, J. 
This is a claim of Goldblatt Bros., Iiic., for an award 

in the sum of $3,705.75. 
The claim is based on Section 29 of the Workmen’s 

Compensation Act which provides that where an injury 
or death for  which bompensation is payable by the em- 
ployer under the Workmen’s Compensation Act was 
caused under circumstances creating a legal liability for 
damages in some person other than the, employers, such 
other person having also-elected to be bound by the Act, 
or being bound thereby under Section (3) of the Act, 
then the right of the employee to  releover against such 
other person shall be transferrea to  his employer and 
such employer may bring legal proceedings against such 
other person to recover the damages sustained in an 
amount not  exceeding the aggregate amount of compeFsa- 
tion payable under the Act by reason of such injury or 
death of such employee. 

The complaint alleges that claimant’s employee, Ira 
Messersmith, on the 3rd day of September 1943, was in- 
jured while walking across the Cass Street Bridge of the 
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Illinois Waterway, at  Joliet, Illinois, and through the 
negligent act of the bridge tender in raising said bridge 
without due notiice, caused Ira Messersmith to  slide down 
the western slope of the raised bridge, fracturing his left 
hip and injuring his right knee. 

At the hearing before the Commissioner, the claim- 
ant introduced a certified copy of an applicatioi for ad- 
justment of claim which was filed with the Industrial 
Commission by the said Ira  Messersmith on the 5th day 
of #December 1944, against Goldblatt Bros., Inc., alleging 
that he sustained an accidental injury on the 3rd day of 
September 1943, arising out of and in the course of his 
employment. On the 23rd day of February 1945, an arbi- 
trator awarded compensation at  'the rate of $11.16 per 
week for  a period of 416 weeks and one week at $1.04 and 
thereafter a pension during his lifetime, as provided in 
Paragraph ( f )  Section 8 of the Workmen's Compensa- 
tion Act, as amended. No petition for review by the In- 
dustrial Commission was ever filed by either Messer- 
smith o r  Goldblatt Bros., Inc., butt on the 3rd day of 
March, 1945, Messersmith settled his claim under the 
award with this claimant for $2,000.00. A settlement con- 
tract and petition for lump sum in the sum of $2,000.00 
was filed with the Industrial Commission, and on the 14th 
day of March 1945, the settlement contract was approved, 

. the petition for  the lump sum was granted and the sum 
of money was paid to said I ra  Messersmith, by this claim- 
ant. 

The claimant contends that the respondent should 
reimburse it for all money expended, because it says that 
its employee was injured through the negligent act of the 
bridge tender, who was an employee of the State of Illi- 
nois, on the date of the owurrence. 

It is the contention of the respondent that as no 

, 

* 
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liability or responsibility rested upon the State of Illinois 
for the negligent or tortuous acts of its officers, agents, 
or employees a t  the time of the events upon which said I 

claim is based, the claimant has not stated a cause of 
action and therefore its claim should be dismissed. 

Section ,23 of the Illinois Waterway Act (Chap. 19, 
Section 101 Smith-Hurd Annotated Statutes) makes pro- 
vision for the liability of the State for all damages 

1 

. 

(a) to  real estate o r  personal property within or without the 
radius or zone of the Illinois Waterway and for all damages. 

(b) to persons caused by the construction, maintenance or opera- 
tion of the Illinois Waterway and its appurtenances. 

The respondent in resisting this claim, while ad- 
mitting that the above provision in the Waterway Act 
makes provision for the liability of the State for  dam- 
ages to real estate, personal property, and to persons, de- 
nies that this A~ctj has any application to the case in ques- 
tion because it says the Cass Street Bridge in Joliet, 
over the Illinois Waterway, is a part of Illinois SBI Rt. 
No. 22 and that the construction of said bridge and the 
maintenance thereof was f o r  the purpose of carrying said 
route over the Illinois Deep Waterway and was a part of 
the construction by the State, of a state-wide system of 
durable hard surface roads upon the public highways of 
Illinois, and therefore the State cannot be bound nor is 
liable to another for the negligent acts of its officers,. 
agents, b r  employees in the performance of their govern- 
mental functions in the Highway Department. 

This Court will take judicial notice that sometime 
prior to the year 1932, the respondent commenced the con- 
struction of the Illinois Waterway through the City of 
Joliet and was engaged in such construction work during 
all the year of 1932 and for some time thereafter. Said 
waterway in passing through the City of Joliet runs in a 
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northerly and southerly direction and in general, follow- 
ing the bed of the’DesPlaines River and the Illinois 
and Michigan Canal and occupies the space thereto which 
was ocicupied by said River and Canal. 

Cass Street in said City of Joliet, extends in an 
easterly and westerly direction and intersects the Illinois 
Waterway at  right angles. Prior to the, time of the con- 
struction of the Illinois Waterway, said Desqlaines River 
and said Illinois and Michigan Canal wefe crossed by’ a 
public bridge approximately level and at grade on Cass 

Respondent commenced the work of demolishing the 
then existing bridge on Cass Street about.May 1, 1932 
and commenced the construction of a new bridge on said 
street to take the place of the old bridge. The Cass Street 
bridge and approaches were completed about the 1st day 
of January 1933. It was so constructed as to provide a 
clearance thereunder of 16% feet, thereby making the 
floors of said bridge approximately 18 feet higher at  the 
crown than the floors of the old bridge. Steiw et al VS. 

State 8 C.C.R. 251 at 253. This new construction was 
necessary in order to  permit boats and barges travelling 

. this water route to clear. It was a part and parcel of the 
specifications of the waterway system. It had no connec- 
tion with the needs of the Highway Department and al- 
‘though it was under the jurisdiction of the Department 
of Publilc Works and Buildings (Division of Highways) 
the layout and construction ,of said bridge was primarily 
f o r  the accommodation of traffic on the waterway system 
as aforesaid. So fa r  as the demand f o r  highway purposes 
was concerned, there is nothing in the record that indi- 
cates there was need for the reconstruction of said bridge 
or the building of an incline approach thereto. It must 
be admitted that the canal was being reconstructed as a 

, 

. Street. 



part of the Illinois Deep Waterway project and that as a 
part of such program, it was deemed necessary to elevate 
the Cass Street Bridge to  aid in carrying out the pur- 
poses of the Deep Waterway. 

It is the contention of the respondent that the Cass 
Street Bridge is a part of the Highway Department and 
has nothing to do with the Waterway Department and in 
support of its contention cites Section 84, Paragraph 5 of 
Chap. 19, Illinois Revised Statutes which defines the pow- 
ers of the Department of Public Works and Buildings as 
follows : 

I 
. 

“84. Department of Public Works and Buildings to control. The 
construction, maintenance, control and operation of ‘Illinois Waterway’ 
and i ts  appurtenances shall devolve upon the Department of Public 
Works and Buildings.” 

Respondent argues that since claimant ’s employee 
was injured as a result of sliding down the bridge toward 
the west when the bridge was opened for the purpose of 
being painted, and since the injured man vas  found lying 
on the highway off of the bridge, and since the bridge is 
no part of the Department of Waterway but belongs to 
the Highway Department, claimant should not maintain 
its action and an award should be denied. 

I f  we could agree with respondent that the Cass 
Street Bridge was not a part of the Illinois Waterway, 
the motion to  deny an award would be sustained. This 
Court has had many claims filed before it and the de- 
cisions rendered consistently adhered to the rule that the 
State was not liable for the negligence or torts of its 
officers, agents, o r  employees under, “An Act creating the 
Court of Claims and prescribing its powers and duties” 
approved June 25, 1917. Brookshire vs. State, 14 C.C.R. 
134; Sa/nford,vs. State, 12  C.C.R. 360. In-Turner et a1 vs. 
State,  12 C.C.R. 265 we held the State is not liable for the 

t 



negligence of its officers, agents, or employees in the con- 
duct of a governmeiital function in the absence of a 
statute making it liable. To the same effect are Hewlett 
vs. State, 13 C.C.R. 27 and Hallisey vs. State, 14 C.C.R 
156. 

The Waterway Act specifically provides in Section 
23 that if damages are sustained by a person through a 
negligent act in the construction, maintenance, or opera- 
tion of the Watefway and its appurtenances, the State 
shall be liable. It is evident that the Legislature in the 
enactment of this statute, intended to make an exception 
to the rule as laid down in the cases above cited. 

Upon consideration of the record in this case, we find 
that the proximate cause of the injury to claimant’s em- 
ployee was the negligent act of omission of the re- 

‘ spondent’s bridge tender at and before the happening o€ 
the accident. We further find that said negligent act of 
respondent’s employee created a legal liability as pro- 
vided in Section 29 of the Workmen’s Compensation Act, 
as amended, and a t  the time of the occurrence, said em- 
ployee and respondent were operating under the pro- 
visions of said Act. s 

The evidence discloses that claimant has been put to 
an expense f o r  hospitalization, medical, and its settle- 
ment with its employee through the Industrial Commis- 
sion, of $3,705.75 f o r  which it is entitled to  be reimbursed. 

An award is therefore entered in ‘favor of Goldblatt 
Bros., Inc., in the sum of Three Thousand Seven Hun- 
dred Five Dollars Seventy-Five Cents ($3,705.75). 

D. V. Sheffner, Geneva, Illinois, bas prpented a bill 
for  reporting services in this cause in the sum of $62.00, 
and A. M. Rothbart, Court Reporting Services, has pre- 
sented a bill for taking and transcribing certain portions 
of the testimony in the sum of $22.60. 
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The Act creating the Court of Claims of Illinois does 
not contain a provision authorizing this Court to enter 
an award for these services in a claim such as this. These 
claims must therefore be denied. 

(No. 3949-Claimant awarded $496.86.) 

WATER WORKS COMMISSION, A QUASI-MUNICIPAL GORP., OF THE 
CITY OF QUINCY, ADAMS COUNTY, ILLINOIS, Claimant. us. STATE 
OF ILLINOIS, Respondent. 

Opinion filed May IS, 1941. 

FRANK J. DICK, for claimant. 

GEORGE F. BARRETT, Attorney General, C. ARTHUR 

NEBEL, Assistant Attorney General, for respondent. 

CoNTRAcTs--State ins t i tu t iom laable fer water supplied t o  it b y  a 
quasimunicipal corpwatim-purchase of water for use at Illinois, 
Boldders and Sailors Home i s  authorized by law. Where it appears that  
a quasi-municipal corporation actually furnished water to the Soldiers 
and Sailors Home and the same was no$ fully paid for because through 
an  error or inadvertance the water was not metered, the State institu- 
tion must nevertheless pay for i t s i n c e  under the law it is a require- 
ment that institutions procure and furnish water for its inmates. 

DAMRON, J. 

This claimant, a Quasi-Munilcipal Corporation of the 
City of Quincy, Illikois, by its president, files its claim 
herein for an award for water service furnished by it,to 
the Illinois Soldiers and Sailors Home at Quincy, Illinois 
which is owned and operated by respondent. 

It appears from the record that a new infirmary was 
erected at said Institution by the respondent and that 
water furnished by the claimant for the use of such in- 
firmary, thro"ugh inadvertence' or otherwise, +as not 
metered. 

The record further discloses that a conf,erence was 
had between the officers of the Soldiers and Sailors Home 

- 
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and claimant in which it was determined that for water 
furnished by claimant to the new infirmary, there was due 
the claimant the sum of $496.86 ; but inasmuch as the ap- 
propriation from which this amount could be paid had 
lapsed at the time of the discovery and the determina- ’ 
tion of the amount due, there were no funds available 
from which the Institution could.pay such amount, there- 
fore, this claim was filed in this Court. 

The departmental report of the Department of Pub- 
lic Welfare admits that the water was furnished by claim- 
ant to respondent’s infirmary and recommends that the 
claim in’the above amount be allowed. 

This Court has held that where it appears that water 
was actually furnished to an institution operated and 
under the control of the respondent, and was not fully 
paid, the state institution must pay for it since under the 
law it is a requirement that institutions procure and 
furnish water f o r  its inmates. City of Jacksolzville vs. 
State, 15 6.C.R. 62. 

An award is therefore entered in favor of claimant, 
Water Works Commission, a Quasi-Municipal Corpora- 
tion of the City of Quincy, Adams County, Illinois, in the 
sum of Four Hundred Ninety-Six Dollars Eighty-six 
Cents ($496.86). 

O 

, 

’ 

(No. 3992-Claimant awarded $1,226.40.) 

JOHN O’DORNAN, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opanim filed May 13, 1947. 

HARRY A. SEWELL, EUGENE LIEBERMAN, Attorneys for 

GEORGE F. BARRETT, Attorney General, WM. L. MOR- 
claimant. 

GAN, Assistant Attorney General, for respondent. 
WORKMEN’S COMPENSATION ACT-employee of t h e  Chicago State Hos- 

p i ta l  withan provasions o f - w h e n  cLa%m f o r  partial incapacity under 



paragraph ( d )  Section 8 of Act  must be sztstaincd b y  proof of loss, of 
earnings resulting froNm accidental iiajziry-failure t o  show aiiy dimirzu- 
t ion  of earnings after accident-bars an auj,ard. Where employee of 
State sustained accidental injuries arising out of and in the course of 
his employment resulting in an injury to his back, but was nevertheless 
able to return to w'ork and earn as much or more than he did prior to 
said , accident-no award for compensation for partial incapacity can 
be made under ,Section 8, paragraph ( d )  of the Workmen's Compensa- 
tion A$ since compensation in such cases is based on reduced earning 

Grovelaiad Coal Co. vs. Indus -  
trial Commission, 309 Ill. 73, at 74; Coiisolidated Coal Co. vs. Indzrstrial 
Commission, 314 111. 526 at 528; Dial vs. HSarcte, 15 C. C. R. 53. 

Saiw+h,ere loss of earning capacity is not a condition t o  recovery 
under paragraph ( e ) ,  Bec,tion 8, of  the Act-when pre-existing conditions , 

of disease are aggravated by a n  accidential injwy,  the, disability result- 
i ng  f r o m  such aggrvation,  as co.nzpenscible-zii~der t h e  act. - Where a n  
employee was afflicted with a pre-existing arthritic condition and sub- 
sequently sustained accidental injuries, which aggravated his condition, 
resulting in  a permanent partial loss of the use of his legs, a n  award 
may\ be made for compensation therefor under-paragraph ( e ) ,  Section 
8 OY the Workmen's Compensation Act. Loss of earning capacity is not 
a condition to recovery for specific losses under this paragraph- 

. Nokomis vs. I?zd?istrial Conmission, 308 Ill. 609. 

' 

' 

. capacity and is measured by such loss. 

' 

4 .  

DAMIRON, J. 

This compla.int was filed October 8, 1946 seeking an 
award under the Workmen's ,Compensation Act f o r  dis- 
ability aiid reimbursement f o r  medical expense by reason 
of injuries alleged to have been sustained in an accident 
on March 21, 1945. 
. It was stipulated, upon the hearing, that the injury 
arose out of and in the course of claimant's employment. 
All jurisdictiona.1 questions are resolved by the stipula 
tion and the evidence. 

The transcript of evidence was filed on February 

' The claima.nt, John O'Dornan, is 55 years of age 
and has been employed continuously since' 1931 by the 
Department of Public Welfare as a maintenance man in 
the -Engineering Department at the Chicago State Hos- 
pital. During the year immediately preceding the acci- 

28, 1947. 

http://compla.int
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dent his rate of pay was $1.75 per hour and his gross an- 
nual earnings were $3,449.25. 

On Marph 21,1945 in the course of his duties he lifted 
steel beams and ovens in the bakery shop a t  the hospital 
which was then being remodeled. Prior to  this date, claim- 
ant experienced no physical difficulty although his work 
necessitated lifting and moving heavy objects. On this 
date, he complained to  the master mechaiiic that he mas 
injured and could not work any more. He was directed 
to the employee’s hospital where he was told he probably 
had caught “cold in his back” from a draft and was in- 
structed to  take heat treatments. That was the olily treat- 
ment he received from respondent. Ten days later Dr. 
Benjamin Cohen of the hospital staff visited and ex- 
amined him at  his home but did not prescribe treatment. 

The day following the accident claimant consulted 
his own doctor. In  July 1946 he was reimbursed by re- 
spondent in the sum of $142.50 f o r  his medical expense. 
Since then he has continued medical treatment and has 
expended $177.75 additional for physicians, x-rays and 
medicine for which he has not been reimbursed. 

Claimant returned to  work on May 9, 1945 and was 
fully compensated by respondent f o r  this period of 
temporary total disability. 

Since resuming employment claimant has worked 
steadily. There is no evidence to show that he has earned‘ 
less than he did prior to March 21, 1945. On  the contrary 
he testified that he is iiow receiving more money than he 
did prior to the injury. He is doing his regular kork with 
the exception of lifting heavy objects but experiences al- 
most constant pain at the base of his spine while moving 
around and is no longer able to lift heavy objects or  carry 
heavy burdens. 

Dr. Benjamin Cohen called by respondent testified 
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he examined claimant in the latter .part of March 1945; 
he took no x-rays and diagnosed claimant’s condition as 
lumbar myositis which is an inflammation of the muscles 
in the lumbar region caused by lifting, straining and sim- 
ilar activities. Dr. Cohen’s diagnosis was “merely a clini- 
cal impression.” An x-ray taken when claimant returnid 
to work disclosed osteoarthritis involving the articular 
facets. 

Dr. L. Willard Shabat testified on behalf of claimant. 
Respondent conceded Dr. Shabat ’s qualification. He ex- 
amined claimant on September 17 and October 5, 1946 
and again on February 1, 1947. His objective findings in 
relation to the complaint in question disclosed marked 
restriction of forward, lateral, and backward motion of 
the spine ; restriction of straight leg raising oh either side 
but especially the left leg as shown by the Guenslen and 
Laguere tests indicative of lumbo-sacral and sacroiliac 
involvement and marked spasm of both erector spinal 
groups of muscles. X-ray films of claimant’s back were 
interpreted as showing evidence of arthritic changes of 
lipping along the lateral aspect ‘of the bodies of the verte- 
brae and in the lumbo-sacral joint. These lippings evi- 
dencing outgrowth of bone presented a severe type of 
osteoarthritis. Claimant’s forward motion of the spine 
is 35 degrees or 60% les than the 90 to 100 degree normal 
faculty. The lateral sway of the spine is only 20 degrees 
to either side as contrasted with a normal range of 45 de- 
grees. He‘has pain in arching his back and has what is 
called a stiff o r  “poker” back. On the basis of these find- 
ings claimant in the opinion of Dr. Shabat had a 35% 
disability of his back. The condition in his judgment is 
permanent and progressive. It invariably involves loco- 
motion and causes disability of the lower extremities. As 
the condition progresses and the overgrowth of bone is 

. 
I 

\ 

r 

. 

’ 

, 
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laid down in the course of nature’s compensatory healing 
the tendency is to “freeze” the joint even more, the per- 
son cannot bend and his lower extremities become rigid. 
The limited movements and restricted locomotion of his 
lower extremities are definitely related to the degree of 
motion he can obtain from his back and hence it is ’ 

definitely impaired. . 
He further testified to a direct causal relationship 

between the lifting of the heavy objects on March 21st 
and the condition as above described and that the pre- 
existing arthritic condition was aggravated by the injury. 

On cross-examination, Dr. Shabat stated injury will 
not accelerate arthritis ; it will merely elicit symptoms in 
a silent type of arthritis and that had claimant sustained 
no accident, he would still have an arthritic condition 
which would develop progressively. On redirect examha- , 
tion, he stated these arthritic conditions could exist for 
years without symptoms evidenced to the patient until an 
excessive lift or pull or other exciting factor would pro- 
voke or start off the vicious cycle. 

This evidence will not warrant an award for either 
temporary total incapacity under See. 8(b) of the Work- 
men’s Compensation Act o r  for partial incapacity under 
the provisions of paragraph (d)  of that section. 

Paragraph (d) in substance provides that where, 
after and as a result of injury, the employee becomes 
partially incapacitated from pursuing his usual and cus- 
tomary line of employment he shall, except in the cases 
covered by the specifilc schedule of Section 8, paragraph 
(e),  receive compensation equal to 50% of the difference 
between the average amount earned before the accident 
and the average amount which he is earning o r  able to 
earn after the accident. The claimant is not shown to have 
incurred any diminutidn of earnings. 

- 
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The case of William Co. vs. Palush, 303 111. 352 cited 
by claimant and the quotation therefrom to the effect that 
it does not follow as a proposition of law that compensa- 
tion can be denied merely because the employee earned 
more subsequent to  the injury than he did before, involved 
an award under paragraph (e) of Section 8 for perma- 
nent and serious disfigurement of the hand. This case has 
no application to  Section 8 (d) .  It is only f o r  disfigure- 
ment under paragraph (e) or f o r  the specific loss of mem- 
bers covered by the schedules of paragraph (e) that no 
showing of reduced earnings is required as a basis f o r  re-' 
covery. Nokomis vs. Tmdustrial Commissioiz 308 Ill. 609. 

The decisions of the Supreme Court as well as the 
decisions of this court have uniformly held that before an 
award for partial incapacity under paragraph (d)  is 
justified, the claimant must show that he is not earning, 
or is not able to earn as much as he earned before he was 
injured. The amount the injured employee is able to  earn, 
will never be less than he actually earns and if the injury 
does not reduce his earning capacity he is not entitled 
to compensation f o r  partial disability under paragraph 
(d) .  Compensation in such instances is based only on re- 
duced earning capacity and is measured by such loss. 
Grovelad Coal Co. vs. Irzdustrial Comnzission, 309 111. 73 
at  74; Comsolidated Coal Co. vs. Irtdustrial Commission, 
314 111. 526 at 528; Dial vs. State, 15 C.C.R. 53. 

It is manifest that no award for partial incapacity 
under paragraph (d)  can be made to claimant inasmuch ' 
as he has shown no loss of earning capacity as required 
by the statute. 

On the other hand, the evidence of the claimant, sup- 
ported by Dr. Shabat and to  some extent by Dr. Coheii 
f o r  the respondent, clearly indicates that claimant as a 
result of the accident, sustained an injury which aggra- 

, 

. 

, 



vated a pre-existing arthritic condition and that a dis- 
ability ensued from such aggravation. Where pre-exist- 
ing conditions of disease are aggravated by an accidental 
injury, the disability resulting from such aggravation is 
compensable. Chicago Park District vs. Irdustrial Conz- 
missiom, 372 Ill. 358; Bartholomew vs. State, 15 C.C.R. 
117. This doctrine as it relates to a claimed partial inca- 
pacity under paragraph (d)  is necessarily qualified by 
the express provision of that paragraph which requires 
proof of loss of earning capacity before an award could 
be made thereunder. However, as we have pointed out no 
such qualification exists in cases of losses covered by the 
specific schedule of paragraph (e) .  Loss of earning ca- 
pacityris not a condition to  recovery for specific losses 
under the last mentioned paragraph. Nokomis vs. Indus- 
trial ~ornmissior~ supra. 

From a careful consideration of the record, we find 
from a preponderance of the evidence that claimant has 
sustained a permanent and partial loss of use of both his 
legs to the extent of 15% which disability can be at- 
tributed to the aggra%ation of his pre-existing arthritic 
condition. For this permanent and partial loss, claimant 
is entitled to an award. His compensation rate is $17.63 
as provided by the Act. For the permanent and complete 
loss of a leg claimanh would be entitled to his weekly rate 
for 190 weeks or $3,349.70. A 15% loss would entitle 
claimant to $502.45 for  each leg or $1,004.90 for both 
members computed at the rate of $17.63 per week for 57 
weeks. 

Claimant has expended $177.75 f o r  medical services, 
x-rays, ‘and medicine rendered on account of his injuries 
fo r  which he is entitled to  reimbursement as follows: Dr. 
L. Willard Shabat, $140.00 ; X-rays, $15.00 ; Medicines, 
$22.75. . 
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A. M. Rothbart, Court Reporting Service, has filed a 
bill in the sum of $43.75 fo r  taking and transcribing the 
evidence. The charge is fair, reasonable and customary 
and is a.llowed. 

An award is entered in fitvor of claimant John . 
0 ’Dornan for One Thousand Two Hunkired Twenty-Six 
Dollars Forty Cents ($1,226.40) all of which has accrued 

This award is subject to the approval of the Gover- 
nor as prodded in Section 3 of “An Act concerning the 

‘ and is payable forthwith. 

payment of compensation awards to State employees. ” 

(No. 3993-Claim denied.) 

SOUTH SIDE PETROLEUM COMPANY, A N ,  ILLINOIS CORPORATION, 
Claimant, us. ’STATE OF ILLINOIS, Respondent. 

Opinion filed May 13, 1947. 

FINN, TOLLKUEHN and SMITH, for claimant. 

GEORGE F. BARRETT, Attorney General, WM. L.~ MOR- 
GAN, Assistant Attorney General, for respondent. 

OIL INSPECTION ACT OF ILmvoIs-claim for refund whel‘e overpay- 
ment made-fees valuntarily paad-no a w d  f a r  refund of fees  paid 
under mzstake of law. Where claimant paid fees in  excess of amount 
the law required he paid the same under a mistake of law, based upon 
an erroneous conclusion as  to the legal effects of known facts and 
therefore under the law, payments so made are clearly a mistake of law 
and are not recoverable. 

SAm+-failure to  comply wi th  Paragraph 172 of tMe State Goverw 
ment Act,  bars award f o r  refimd. Where statute, Paragraph 172 of the 
State Government Act (Chapter 127-paragraph 172, Ill. Rev. Statutes) 
provides adequate remedy i n  courts of general jurisdiction, recourke 
must be had thereto and failure so to do, bars an award for refund. 
Farm Bureau Oil  eo. vs. State, 1 4  C. C. R. 153. 

DAMRON, J. 
T,his complaint was filed Octuber 15, 1946 seeking an 

award to reimburse claimant in the sum of $1,935.72. 
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Claimant is a wholesale and retail dealer in gasoline, 
oil, and other petroleum products. Its business is subject 
to the provisions of Chap. 104, Ill. Rev. Stat. referred to  
as the Oil Inspection Act of Illinois. Regulation No. 5 
adopted by the Departrne:it of Revenue pursuant to the 
Act in part provides that any petroleum product having 
an end point of 550" F. or less shall be classified as kgro- 
sene and subject to inspection. 

Claimant alleges that it erroneously paid $1,935.72 
in inspection fees from May 1,1941 to and including July 
1946, on certain of its oil products; that these products 
had an end point in excess of 550" F. ; and therefore were 
not within the purview of the regulations. 

On September 18,. 1946, claimant by letter advised 
the Department of Revenue of the above facts and re- 
quested advice as to the proicedure to follow so as to ob- 
tain an allowance on the over-payment of the aforemen- 
tioned inspection fFes. The Supervisor of the Petroleum 
Inspection Division of the Department replied that where 
a distributor voluntarily and wilfully includes fee pay- 
ments on certain products and subsequently finds that he 
was in error in so doing and requests restitution, the De- 
partment could not be held responsible but that claimant 
if it so desired, could refer the matter to the State Court 
of Claims for consideration to which the Department of 
Revenue would voice no objection. 

The above constitutes the essential facts of record 
pursuant to stipulation of the parties. 

The decisions of this C0ur.t are consonant with those 
of our Supreme Court in the affirmation of applicable 
legal principles which preclude an award on the basis of 
these facts. I 

No provision is made in the Oil Inspection Act for 
refund of fees paid thereunder. 

I 

\ 
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We have repeatedly held that fees and taxes paid 
voluntarily and without any compulsion o r  duress, can- 
not be recovered in the absence of a statute authorizing 
such recovery. Warren.vs.  State, 14 C.C.R. 84; Wright  a2 
Wagner Dairy Co. vs. State, 12  C.C.R. 149; Socony- 
Vacuum Oil Co. vs. State, 11 C.C.R. 149. 

Moreover, this Court has consistently ruled that an 
award for  refund of fees and taxes paid under similar 
circumstances must be denied where the claimant has 
failed to comply with the provisions of Par.  172 of the 
State Government Act (Ch. 127, Par! 172, Ill. Rev. Stat.). 

I n  Farm Bureau Oil-Co. vs. State, 14 C.C.R. 153 we 
reviewed the well established principle that where a 
statute of this State provides an adequate remedy in % 

courts of general jurisdiction and a claimant fails to  exer- 
cise its rights thereunder, it cannot contend the tax was 
paid involuntarily and this court is thereby precluded 
from entering any award. Numerous cases were cited in 
that opinion which enunciate and support this clearly 
established rule. 

Full consideration has been given to  the question as 
to whether the record before us would sanction the con- 
clusion that the payment of the fees in question had been 
made under a mistake of fact but the record as consti- 
tuted will not support such conclusion. The burden of 
proof rests on claimant and this court can only pass upon 
the record as made and cannot assume or  conjecture that 
essential facts exist which a’re neither alleged o r  proven. 
Nowhere in this record is there any averment or proof 
that claimant did not know the ‘fend point” rating or de- 
gree of its petroleum products at the time it paid the in- 
spection fees thereon. In the absence of such allegation 

rand proof, it would be reasonable to infer that as a 
dealer, claimant was familiar with the quality and charac- 

. 
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teristics of the products in which it dealt and that claim- 
ant with knowledge of the facts, inadvertently but volun- 
tarily paid the fee thereon although the product was not 
within the purview of the regulation. 

As to  this aspect of the record, the present case can- 
. not be logically distinguished from the case of S O C O ~ J -  

Pcicuum Oil Co. vs. State, supra. I n  that case, claimant 
erroneously believed that certain of its trucks weighed 
over 24,000 pounds whdn fully loaded and paid the re- 
quired $250.00 license fees fo r  vehicles in such classifica- 
tion. Subsequently, it discovered the trucks. weighed less 
than 24,000 pounds and that it should have paid only 
$150.00 in fees f o r  vehicles under the 24,000 pound classi- 
fication. It was conceded that the amount paid was in ex- 
cess of the amount claimant was required to pay under 
the law. We held in that case that claimant did that which 
it believed the law required it to  do and that under the 
decisions of this Court and the Supreme Court of this 
State, reviewed in that opinion, there could be no award 
f o r  the excess payments. 

The error o r  mistake of claimant in this case, from 
all evidence appearing in the record, was one as to appli- 
cation’of Regulation No. 5 of the Department of Reve- 
nue. A mistake of law is an erroneous conclusion as to  the 
legal effect of known facts and therefore under the law, 
payments made by claiman& are clearly a mistake of law 
and are not recoverable. 

For  the above reasons, an award is denied and the 
claim dismissed. 

I 
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(No. 3997-Claimant awarded $1,723.07.) 

CLARENCE J. FANNIN, Claimant, ws. STATE OF ILLINOIS, 
Respondent. 

Opinion. pled May 13, 1947. 

BAKER, LESEMANN, KAGY & WAGNER, for claimant. 

GEORGE F. BARRETT, Attorney General and C. A R T H ~ R  
‘ r  

I 

NEBEL, Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION ACT-H~Q- Police Oficer wi th in  pro- 
visions o f - w h e n  an aoczdental injtirv is beiamed, to  arise out of iamd 

during the course of ernployment-when an award, for compensation 
therefor may be made under. Where it appears that  a Highway Police. 
Officer, while investigating an automobile accident, attempted to  have 
a woman driver accompany him, and in  the scume that ensued, she 
stuck her thumb into his right eye, the accidental injury resulting in 
the loss of said eye is deemed to have arisen out of and during the 
course of his employment and is compensable under the‘ Workmen’s 
Compensation Act upon compliance with the, terms thereof. 

‘ . 

. 

BERGSTROM, J. 
Complaint was filed on November 12, 1946, wherein 

claimant alleges that he was injured on December 4, 1945 
in the performance of his duties while in the employ of 
respondent, and seeks to recover for the permanent loss 
of the sight of his right eye. 

The record consists of the Complaint, Departmental 
- Report, Stipulation, Claimant’s Brief, and Respondent’s 

Waiver of Brief. 
The evidence shows that on December 4, 1945, about 

6:OO P. M. claimant was cdled from his home to investi- 
gate an automobile collision which had occurred in front 
of his house. The driver of one of the cars, a woman, be- 
came abusive to the point that it was necessary t o  pre- 
vent her from operating her car. Claimant, who was a 
highway police officer employed by respondent, placed her 
under arrest. She refused to  accompany him, and in the 
s c d e  that ensued, she stuck her thumb into the office;% 
right eye. 

I 

I 
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Previous to this occurrence and during the week’ of 
September 3,1945 claimant had developed an irritatioq of 
his right eye whilch was described as a “cold in the eye” 
or an “acute inflammation in the right eye.” He consulted 
various doctors, and immediately prior to  the injury of 
December 4, 1945 his eye was responding to. treatment 
prescribed by Dr. G. F. Schwartz of St. Louis, Missouri. 
Following this latter injury, claimant’s eye grew progres- 
sively worse, and on December 17, 1945 he requested the 
Division of State Police to furnish specialized treatment. 

On December 27,1945 claimant was sent to St. Louis, 
Missouri for an examination and such treatment as 
should be presbcribed by Dr. Lawrence T. Post, Professor 
and Head of the Department of Clinical Opthalmolbgy, 
Washington University, School of Medicine. He examined 
claimant on that day and reported that the right eye 
showed a hazy rough cornea with many deposits on the 
endothelium, pupil slightly and irregularly dilated and 
fixed by posterior adhesions to the anterior lens capsule 
over which was gray fibrinous exudate. There was red re- 
flex, but no fundus details were seen. The tension was 34 
(Schiotz). The left eye appeared normal externally and 
opthaimoscopically. I t  was his opinion that the patient 
had,a  glaucoma in the right eye secondary to  a uveitis. 
From the history he judged that the uveitis was present 
before the injury from the thumb, but, since there was 
history of lost vision a t  the time immediately after this 
injury, he was of the belief that it undoubtedly was a con- 
tributory- factor in the present serious ,condition of the 
eye. 

Dr. Post treated claimant and made various reports 
of the patient’s progress, including one dated April 5. 
1946, which reads as follows: 

and %ade the following observation: 

, 

“Replying to your letter of April 3rd, I saw Mr. Fannin yesterday . 
\ 
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“Vision in the right eye, ZO/ZOO; tension 11 (normal) ;  pupil, 
bound; moderate lens opacity. I believe that this is about the maxi- 
mum vision that he will attain, and I doubt if even this will be held 
indefinitely. I advised that he migh: go back to work whenever he 
desired.” 

On July 19, 1946 Dr. Post sent in his,final report, 
wherein he2stated : 

‘:First examination by me on December 27, 1945, showed vision 
hand motions at 6 inches rig$t eye and 20/20 vision left eye. With a 
plus 1.00 sphere add, he read 3% point with the left eye. There was a 
uveitis present i n  the right eye and the intraocular tension was 34, 
which indicates that the eye was too hard. I thought that the inflamnia- 
tion was the cause of the glaucoma and that this had either been in- 
duced o r  increased by the blow on the eye. I treated him for many 
months with a variety of drugs and procedures. Tension became normal 
and vision slowly improved to a maximum of ZO/ZOO. From then on it 
begad to fail because of a secondary cataract in  this eye, and when last 
seen June Zlst, vision was 4/200 and the eye quiet. I believe that the 
vision will fail further as the cataract becomes more_ mature, but I &a 
not advise the removal as the chance of obtaining good vision even with 
operation after such a n  attack of uveitis is almost nothing.” 

There is also a report from Dr. Howard G. Iinapp 
of East St. Louis, Illinois, which is included in the record 
by stipulation, dated February 11, 1947, in which he 
states : 

“Today I examined Mr. Fannin’s eye. He states that on December 
5, 1945 his right eye was injured while he was on duty with the State 
Highway Patrol. 

The uninjured left eye is normal in  every respect. Vision is ZO/ZO. 
There is no evidence of any sympathetic reaction. 

The injured right eye deviates outward a varying degree, up t o  
thirty degrees. Lids are  normal. The cornea is clear. The anterior 
chamber is  shallow. The iris is atrophic and bound down to the lens 
by many adhesions. There is almost complete absorption of the pig- . 
ment layer of the iris. The pupif is filled by a white organized exudate 
in  which iris pigment is incarcerated. There is a n  opacity of the lens. 
The fundus is not visible. Vision is finger count (uncertain) a t  one 
foot. Light perception i s  faulty. This represents a one hundred per 
cent loss of visual acuity i n  the right eye. ~ 

I do not believe there is any danger to the left eye.” 

Inasmuch as respondent received notice of the acci- 
dent on the day after it happened and the other juridic- 
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tional requirements have been satisfied, claimant is en- 
titled to the benefits under the Workmen’s Compensation 
Act. The evidence also shows that the accident arose’out 
of and during the course of claimant’s employment by re- 
spondent, and as a result thereof, claimant has a perma- 
nent loss of the sight of his right eye, aggravated by and 
fairly attributable to  the accident. 

Claimant’s total earnings from respondent for the 
year preceding his injury -on December 4, 1945, were 
$2,363.61. His compensation rate would, theref ore, be 
$15.00 per week, increased by 2076 to  $18.00 per week, the 
accident having occurred after July 1945. Claimant filed 
an affidavit that he was unemployed from December 4, 
1945, the date of the accident, until September 6, 1946 
when he was employed by the Payne and Dolan Construc- 
tion Company. Dr. Post advised Iclaimant on April 4, 
1946 that he might go back to  work whenever he desired. 
Prom the record, claimant is entitled to  receive compen- 
sation,for total temporary incapacity from December 5, 
1945 to  April 5, 1946, a period of 17 1/7 weeks at $18.00 
per week, or  $308.57. He is also entitled to  receive the 
additional sum of $2,160.00 f o r  the loss of the sight of his 
right eye, computed on the basis of 120 weeks at $18.00 
per week. From these amounts must be deducted the sum 
of $745.50 paid to claimant for unproductive time, which 
leaves the balance he should be paid $1,723.07. 

Respondent paid the sum of $142.00 to Dr. Lawrence 
T. Post, St. Louis, Missouri for medical services, and also 
paid claimant $244.87 for travel and expenses from his 
home to  St. Louis, Missouri f o r  medical treatment. 

An award is therefore entered in favor of claimant, 
Clarence J. Fannin, in the sum of $1,723.07, payable as 
follows : 
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$ 604.50 which has accrued and is payable forthwith; 
$1,118.57 payable i n  62 weekly installments of $18.00 commencing 

. May 21, 1947, and a final payment of $2.57. 

This award is subject to  the approval of the Gover- 
nor as provided in Section 3 of “An Act concerning the 
payment of compensation awards to State employees. ” 

(No. 4003-Claimant awarded $1,860.30.) 

JOHN ROBKE, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opznaon filed May 13, 1947. 

FRED BRANSON, for claimant. 

GEORGE F. BARRETT, Attorney General, and C. 
ARTHUR NEBEL, Assistant Attorney General, f o r  re- 

, spondent. 

WORKMEN’S COMPENSATION acT-enzployee of Department of Publac 
Works and Bxaldangs ujathtn promsions of, when an award may be made 
f o r  partiail pemalzlmt loss of use of a r m  under. Where an employee of 
the State sustains accidental injuries, arising out of and in the course 
of his employment resulting in  a 60% partial permanent loss of use of 
his right arm, a n  award may be made for compensation therefor, under 
the provisions of the Workmen’s Compensation Act, upon compliance by 
the employee with the requirements thereof. 

ECKERT, C. J. 
On February 13,1945, the claimant, John Robke, was 

employed by the respondent in the Department of Public 
Works and Buildings, Division of Highways, as a mem- 
ber of a group clearing dead trees and brush from the 
right-of-way of Illinois Highway 15 in Washington 
County. While chopping down a tree, claimant’s axe 
caught in a grapevine and severely wrenched his right 
shoulder. 

Claimant was immediately taken to Dr. A. J. Bauer, 
a t  Germantown, Illinois, who prescribed medication and 
rest. Dr. Bauer, upon examination, found a partial dis- . 
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location of the right shoulder downward, with extensive 
swelling, and disability to move or elevate the arm. 
X-rays subsequently taken showed no fracture. 

On March 27, 1945 claimant was taken to St. Louis, 
Missouri f o r  examination and treatment by Dr. J. Albert 
Key, Professor of ,Clinical Orthopedic Surgery, Washing- 
ton University. Dr. Key reported a moderate crepitus on 
all movements of the shoulder, and pain at the limits of 
abduction and external and internal rotation. He found, 
also, motion limited, and a marked weakness, in abduc- 
tion, together with a moderate tenderness over the 
greater tuberosity of the humerus, and over the brachial 
plexus on the side of the neck. Dr. Key stated that 
X-rays showed no evidence of fracture o r  dislocation, but 
showed a moderate atrophy of the upper end of the 
humerus. His diagnosis was a rupture of the supraspi- 
natus tendon. 

After a second examination by Dr. Key, on March 
24, 1945, claimant's condition was found unimproved ; he 
was upable actively to abduct his arm more than 45"; 
movement; of the shoulder was acxompanied by course 

9 crepitus ; and the X-rays taken at that time showed some 
roughening of the tuberosity, Dr. Key stated that claim- ' , 
ant's ruptured suprasinatus tendon would not heal, and 
because of claimant's age he was unwilling to  recommend 
surgery. On May 31, 1945, Dr. Key reported that claim- 
ant was able to do light work, and claimant returned to  
his employment on June 2nd. 

The shoulder, however, continued to  trouble the 
claimant, and on May 1, 1946 he was again examined by 
Dr. Key, who found a rupture of the long head of the 
biceps, and found that claimant was unable to  abduct his 
shoulder completely,Ibut was able to use the arm fairli- 

. 

, 
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well at levels below the shoulder. Dr. Key still felt that an 
operation should not be performed. 

At the time of the alccident, claimant and respondent 
were operating under the provisions of the Workmen’s 
Compensation Act of this state, and notice of the accident 
and claim for compensation were made within the time 
provided by the act. The accident arose out of and in the 
course of the employment. 

During the year immediately preceding the injury, 
claimant’s earnings were $1,219.50, making a compensa- 
tion rate of $13.78 per week. Since claimant was paid corn- . 
pensation by the respondent at that rate for the period of 
February 14, 1945, to, and including May 31, 1945, no 
award can be made on account of temporary disability. 
Claimant’s medical and hospital expenses were also fully 
paid by the respondent. The only question remaining is 
the eitent of claimant’s permanent disability. 

Dr. Harry E. Ryan, testifying on behalf of claimant, 
stated that claimant has an atrophy of the upper right 
arm, more pronounced in the upper part of the $biceps 
muscle, a pronounced inability to raise the right arm, and 
that the abduction of motion in the right arm is limited 
to approximately 45’. He found a marked depression in 
the upper third of the biceps muscle, apparently due to  
rupture, and a limitation preventing claimant from doing 
approximately 75% of his work. Dr. Ryan stated that the 
disability was permanent, and like Dr. Key, doubted the 
advisability of an operation. 

Rosalee Cox was employed to  take and transcribe the 
evidence at  the hearing before Commissioner Jenkins. A 
charge in.the amount of $5.00 was incurred for this serv- 
ice, which charge is fair, reasonable, and customary. 

From the record, and the report of Commissioner 
Jenkins, who observed the claimant, the court is of the 

. 
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opinion that claimant has suffered a 68% partial perma- 
nent loss of use of his right arm. He is, therefore, entitled 
to an award in the amount of $13.78 per week, for a pe- 
riod of 135 weeks, or the sum of $1,860.30. 

An award is entered in favor of Rosalee Cox in the 
amount of $5.00, payable forthwith. 

An award is entered in favor of John Robke in the 
amount of $1,860.30, payable as follows : 

$1,405.56, accrued, is  payable forthwith; 
454.74, is payable in  weekly installments of $13.78, beginning on 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of “An Act concerning the 
payment of compensation awards to  State employees. ” 

the 17th day of May, 1947, for a period of 33 weeks. 

(No. 3025-Claimant awarded $2,108.30.) 

ELVA JENNINGS PENWELL, Claimant. vus. STATE OF ILLINOIS. 
Respondent. 

Opinion filed June  5, 1947. 

JOHN W. PREIHS, f o r  claimant. 

’GEORGE F. BARRETT, Att.orney General; C. ARTHUR 

NEBEL, Assistant Attorney General, f o r  respondent. 

WORKMEN’S COMPENSATION ACT-where award niay be made tinder. 
Where employee of the State sustains accidental injuries, arising out 
of and i n  the course of her employment, resulting in  total permanent 
disability, an award for compensation for such injuries may be made 
and for expenses of necessary medical, surgical and hospital services 
incurred and that may be incurred as  are reasonably required to cure 
o r  relieve her from the effects of such injuries in accordance with the 
provisions of the Act, upon compliance by the employee with the terms 
thereof. 

7 

ECKERT, C. J. 
Claimant was injured on February 2, 1936, in’an 

accident arising out of and in the course of her employ- 
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ment as a SupeiTtisor a t  the Illinois Soldiers’ and Sailors’ 
Children’s School at  Normal, Illinois. The injury was se- 
rious, causing temporary blindness and general paralysis. 
The facts are  fully detailed in the case of PemweZZ vs. 
State, 11 C.C.R. 365, in which an award was made to  the 
claimant of $5,500.00 for total permanent disability, $8,- 
215.95 for necessary medical, surgical, and hospital serv- 
ices expended or incurred to and including October 22, 
1940, and an annual pension of $660.00. On February 10, 
1942, a further award was made to claimant f o r  medical 
and hospital expenses incurred from October 22, 1940 to 
January 1,1942, in the amount of $1,129.82. On March 10, 
1943, a further award was made to claimant for medical 
and hospital expenses from January 1, 1942, to Decem- 
ber 31, 1942, in the amount of $1,164.15. On Marich 15, 
1944, a further award was made to claimant for medical 
and hospital expenses from January 1, 1943, to  and in- 
cluding September 30, 1943, in the amount of $853.07. On 
April 17,1945, a further award was made to claimant for 
medical and nursing expenses incurred from October 1, 
1943, to and including February 28, 1945, in the amount 
of $1,955.29. On September 12, 1946 a further award was 
made to claimant for medical and nursing expenses in- 
curred from February 28, 1945 to  and including April 1, 
1946 in the amount of $1,646.12. Claim is now made for 
an additional award of $2,258.30 f o r  medical, hospital and 
nursing expense; from April 1, 1946 to  and including 
April 1, 1947. 

Claimant remains totally paralyzed from the waist 
down, the paralysis being of a spastic type; her physical 
condition has not improved. She has no control over her 
lower limbs, nor over urine and faeces. From April 1, 
1946 to and including April 1,1947, she has been required, 
to relieve her of her injury, and to prevent deformity and 

. 
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to stimulate circulation, and for relief of bed sores, to 
employ and receive medical services and nursing atten- 
tion. She ' remains helpless, requiring the sefvices of 
nurses or attendants to move her to  and from her bed, 
to change her bed clothing at least three or four times a 
day, to administer light treatment to  the affected parts 
of her paralyzed body, and to rub her body with oint- 
ments prescribed by her physilcian. Because of the com- 
plete paralysis of her lower abdomen and legs, the func- 
tioning of her kidneys and bladder is impaired, and 
medical attention is required to flush these organs and to /  
prevent infection arising from her impaired circulation 
and paralysis. The services of a physician are needed 
almost daily and must be rendered in her home. 

Claimant has therefore employed a physician on a 
monthly basis at a charge of $90.00 per month, which is 
a lesser rate than ordinarily charged, and for which she 
seeks reimbursement in the total sum of $975.00. Claimant 
also seeks reimbursement, at the rate of fifty cents per 
day, in the total amount of $182.50, f o r  board and room 
of attending nurses. Such expenditure obviates the em- 
ployment of both a day and a night nurse. In  addition, 
claimant has expended, for nursing services, $2331.68, and 
for drugs and supplies, $119.12. She has submitted to  the 
court, with her verified petition, the original receipts and 
vouchers showing payment of these respective items. 

This court has heretofore held that under Section 8, 
paragraph (a)  of the Workmen's Compensation Act, 
claimant is entitled to such care as is reasonably required 
to relieve her of the effects of the injury. (Penwell vs. 
State, supra). There has been no change in claimant's 
physical condition to justify the denial of an award at 
this time. The serviices claimed appear to have been 
reasonably required and the charges to be reasonable and 
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just, excluding the claim in the amount of $150.00 for  the 
purchase of a wheel chair, which must be denied. 

Award is, therefore, made to  the claimant f o r  medical 
and nursing expenses from April 1,1946 to and including- 
April 1, 1947,’ in the sum of $2,108.30, which has accrued 
and is payable forthwith. The court reserves f o r  further 
determination claimant’s need for further medical, sur- 
gical and hospital services. 

(No. 3533-Claim denied.) 

NAOMI JEANNE CLIFTON, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed J w e  5, 1947. 
. .  

GEORGE W. LAWRENCE a.nd JACK L. SACHS, for claim- 

GEORGE F. BARBETT, Attorney .General, and WILLIAM 

L. MORGAN, Assistant Attorney Genera.1, fo r  respondent. 

ant. 

WORKMEN’S COMPENSATIOK AcT-li.mitations an claims tinder-mak- 
i n g  claim f o r  compensation and f i l ing application therefor wi th in  t ime 
fixed by Section 29 of Act, condition precedent t o  jurisdiction of Court .  
Where the record discloses that no claim for compensation was made by 
employee within six months after date of accident, nor application filed 
therefor within one year after date of injury, n o  compensation having 
been paid by employer therefor, the Court is without jurisdiction to 
proceed with hearing on claim filed thereafter and same must be  d i e  
missd. 

EVIDENCE-Under rules of this court-a departmental report is 
prinia facia evidence ot  the facts contained therein. 

, 

- 

ECKERT, C. J. 
On August 17, 1940, claimant, Naomi Jeanne Clifton, 

filed an “Amended Statement of Claim” in this court 
seeking an awa.rd of $338.50 for medical, hospita.1, and 
nursing services. She alleged these charges were incurred 
as a result of typhoid fever which she contracted on Aug- 
ust 17, 1939, while employed by the respondent at the 
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Manteno State Hospital. Attached to, and forming a part 
of the “Amended Statement of Claim” was a petition, 
sworn to by George W. Lawrence, attorney f o r  claimant, 
stating that on February 26, 1940 he forwarded to  the 
clerk of this court a petition on behalf of claimant; that 
he heard nothing further regarding said petition; and 
that he believed that the same was lost either in the office 
of t.he clerk, o r  between his office and the office of the 
clerk of this court. Attorney f o r  claimant thereupon 
moved this court to  restore the files, and asked leave to 
file a true and correct copy of the “ original claim. ’ Copy 
of the “original claim” was also attached to the 
“Amended Statement of Claim,’, indicating that it was 
verified under date of February 26,1940. 

. On August 21, 1940, the petition of the claimant fo r  
leave to  restore the files was denied by this court. The 
“Amended Statement of Claim”, filed as of August 17, 

, 1940, was ordered to‘stand as claimant’s original state- 
ment of claim filed as of that date. Subsequently, a 
“Statement of Claim”, filed in this court on September 
11, 1945, stated that claimant was employed by the re- 
spondent on August 15,1939, and that while so employed 
she contracted the illness in question. No other date ap- 
pears in this statement. 

Forming a part of the record, is a departmental le- 
port, made by Dr. Walter H. Baer, Managing Officer of 
Manteno State Hospital, which under the rules of this 
court is prima facia evidence of the facts contained there- 
in. The date claimant’s illness began, in this report, is 
given as August 1, 1939. 

At the hearing before Commissioner East, Mary L. 
Clifton, mother of claimant, testified that claimant con- 
tracted typhoid fever while in ‘the employ of the re- 
spondent at the Manteno State Hospital. She made no at- 

\ * 
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tempt, however, to fix any date when claimant contracted 
the disease. 

It is also clear from the record that claimant has 
failed to comply with Section 24 of the Workmen’s Com- 
pensation Act of this State, which provides that no pro- 
ceeding for compensation under the act shall be main- 
tained unless claim f o r  compensation has been made 
within six months after the accident, and unless applica- 
tion for compensation is filed within one year after the 
date of the injury, where no compensation has been paid, 
or within one year after the date of the last payment of 
compensation, where any has been pa:d. Failure to file 
application within the one year period, under Section 24, 
bars the right to file such application thereafter. 

The testimony on hearing before Commissioner 
Blumenthal was taken and transcribed by A. M. Roth- 
bart, Court Reporter, who has submitted a statement of 
$13.30 for stenographic services. This charge is reason- 

An award is therefore entered in the amount of 

The claim is otherwise denied. 

I 

. 

‘ able and proper. 

$13.30 payable to A. M. Rothbart forthwith. 
- 

.-. 

(No. 3768-Claim denied.) 

DAVID ‘COHEN, Claimant, ws. STATE OF ILLINOIS, Respondent. 
Opinion filed Jitna 5, 1947. 

HARRY S. COWEN, Attorney for claimant 

GEORGE F. BARRETT, Attorney General, for respond- 
ent, WM. L. MORGAN and LEONARD H. LAWRENCE, Assistant 
Attorneys General, of counsel. 

\ 
RETAILERS’ OCCUPATIONAL TAX ACT-payment of tax thereunder- 

after due notice, proper Idearing, and subsequent trml sin municipal 
cmwt and judgment-therefor-cannot be recovere-s being paid 
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under a mistake of pact. Where claimant fails to deny that the  Depart- 
ment of Finance took and observed all procedural steps'required to be 
taken by it prior to bringing its actioll to collect, and failed to plead 
that  the taxes were erroneously assessed, it must be assumed that  at 
the time of entcry of judgment i n  the Municipal Court, he owed that 
amount to the State. The judgment was subsequently affirmed by the 
Supreme Court of Illinois. 

~umsDIcnox-Afirmation of a judgment of a lower court by the 
Supreme Court of Illanois i s  a pnal adjudication o$ such judgment and 
it must be regarded as frea from all 'error. After the Supreme Court 
affirmed judgment of the Municipal Court, claimant succeeded in having 
the Municipal Court vacate the said same judgment on the ground that 
the Municipal Court lacked jurisdiction and therefore the said judgment 
was void ab initio. The Court of Claims held the Municipal Court was 
without jurisdiction to enter an order to vacate its judgment as  being 
void ab initio on the ground that  when a judgment is affirmed by the 
Supreme Court, all questions, whether raised by assignment of error 
or which might have been raised on the record, are  finally adjudicated 
and such judgment must be regarded as  free from all error. People vs. 
Superaor C a r t ,  234 Ill. 186; GOUM vs. Sternberg, .128 Ill. 510. 

. 

. DAMRON, J; 

On December 9, 1942, the above named claimant filed 
a complaint in this Court alleging that he is entitled to a 
refund in the sum of $1,785.93 from the State, by reason 
of an erroneous payment of that amount heretofore made 
by him to the Department of Finance on December 7, 
1938. 

The claimant, by his attorney, and the respondent, 
by its Attorney General, have filed herein a stipulation 
of facts which they agree shall be considered as in lieu of 
a transcript of evidence pursuant to Rule 26 of this Court 
and shall constitute the record in this case, and is in 
words and figures as follows: 

1. That on or about September 4, 1937, a suit had been filed by 
the Department of Finance of the State of Illinois, against the claimant 
herein, in  the Municipal Court of Chicago, Case No. 2779835, claiming 
the sum of,$1,704.67 i n  a n  action o€ debt, pursuant to the Retailers' 
Occupation Tax Act, seeking to recover a judgment for said amount for 
an indebtedness alleged to be due under the said Act, based upon a tax 
assessment as determined by the said Department of Finance. 

11- 

I 
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, 2. That on December 23, 1937, a judgment had been recovered 
against the claimant in  the aforesaid suit in the sum of $1,704.67 and 
costs, after the said Municipal Court had overruled the defense of the 
claimant as incorporated in his Second Amended Statement of Defense, 
i n  which he had questioned the jurisdiction of the Municipal Court of 
Chicago over the subject matter of said suit, and thereafter, on Decem- 
ber 7, 1938, after the issuance and service of an .execution upon the 
claimant, he had paid in  satisfaction of the aforesaid judgment, the 
sum of $1,785.93, which represents the amount of said judgment plus 
statutory interest, but exclusive of court costs. 

3. That the said defendant perfected a n  appeal to the Supreme 
Court of Illinois, wherein the judgment was affirmed and which is found 
i n  Volume 369 of the Illinois Reports beginning at page 511. 

4. That the claimant (defendant) herein did not rdeny and does 
not now (1) that he had been notified of the hearing to fix his tax 
liability as required by the act, or ( 2 )  that a hearing was had pursuant 
to such notice, or ( 3 )  that  a deficiency assessment in the amount 
claimed had been made by the department, or ( 4 )  that he had been 
notified of the  assessment, or ( 5 )  that  he had not paid it, or ( 6 )  that 
he had taken no steps within the time fixed by section 12  of the act to 
have the finding of th6 department judicially determined by suing out 
a writ of certiorari, nor did he charge the department with failurE? to 
observe all the procedural steps required to be taken by i t  prior to  
bringing its action t o  collect. 

5. That on November 27, 1942, a n  order was entered i n  the afore- 
said cause decreeing said judgment as being absolutely void u0 initio 
and unenforcible, inasmuch a s  the Municipal Court had lacked the 
requisite jurisdiction over the subject matter of said cause. 

6. That by reason of the foregoing the aforesaid judgment was 
vacated, set aside, held for naught and expunged from, the records in 
the Municipal Court, and said cause was dismissed. 

That th; claimant has received no payment, either in full o r  to 
apply on account of the aforesaid claim, either from the respondent or 
any of its departments or divisions having supervision and control of 
the matter and issues involved in this cause. 

judgment in this case as being absolutely void a0 anatio and unen- 
forcible, and had vacated said judgment on November 27, 1942, there- 
after, on February 1, 1944, claimant filed a claim for credit o r  refund 
with the Department of Finance asking a refund of the moneys paid 
previously to the said Department in satisfaction of the aforesaid void 
judgment. Said claim for credit was mailed to the Department of 
Finance on February 1, 1944 and receipt thereof was ‘acknowledged by 
the said Department on February 7, 1944. The claim for credit was 
based upon a payment predicated upon a void judgment and was filed 
after the court had vacated the said judgment as  void. Said claim for 
credit was denied by the Department and certiorari to review said 

, 

7. 

8. That after the Municipal Court of Chicago had decreed its , 

e 
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record was perfected to  the Circuit Court of Cook County. On May 8, 
1946, the Circuit Court of Cook County denied the writ of certiorari 
for the reason that  that court was without jurisdicion in the premises. 

0 It is to be noted from examination of this record 
that claimant in seeking a refund of $1,785.93 from the 
respondent bases his claim wholly on a claimed erroneous 
payment of said amount paid by him under a void judg- 
ment of the Municipal Court of the City of Chicago. It 
further appears from the record that from this judgment 
claimant appealed to the Supreme Court of this State 
where the judgment was affirmed. Department of Filzance 
vs. David Cohen, 369 Ill. 510, In  that case he did not deny 
that he owed the respondent the above amount of money 
assessed, against him but challenged the, constitutionality 
of the Act. I n  the opinion, the Court noted that the affi- 
davit of defense did not deny that appellant had been 
notified of the hearing to fix his tax liability as required 
by the Act o r  that a hearing was had pursuant to such 
notice, or that a deficiency assessment in the amount 
claimed had been made by the Department, o r  that he had 
been notified of the assessment, o r  that he had not paid 
it or that he had taken no steps within the time fixed by 
Section 12 of the Act to have the finding of the Depart- 
ment judicially determined by suing out a writ of certio- 
rari, nor did he charge the Department with failure to 
observe all the procedural steps required to  be taken by 
it prior to bringing its action to colleot. A motion was 
made by the Department to strike defendant's affidavit 
on the ground it failed to  state a defense.'The motion was 
allowed and judgment entered f o r  the amount of defi- 
ciency and penalties claimed. Even here the claimant did 
not deny o r  plead that the taxes assessed against him 
were erroneously assessed and by his failure to plead this 
fact, it must be assumed that at the time of the entry of 

. 
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judgment in the Municipal Court, he owed that amount to 
the State of Illinois. 

It is to be noted that the judgment obtained against 
this claimant was affirmed on October 17,1938 by the Su- 
preme Court of this State. 

This record contains a ‘document marked “Exhibit 
B ” which is in words and figures as follows : 

“This matter coming on for hearing upon motion of DAVID COHEP, 
doing business a s  Embassy Drug Shop, defendant i n  the above entitled 
cause, for leave to file his petition t o  vacate and set aside the judgment 
heretofore entered herein against him on December 23, 1937, i n  the 
sum of $1,704.67 and costs, and 

Upon the reading of said petition, it appearing to the Court that 
said defendant h a s  a full and complete defense to the claim which is 
the subject matter of the above entitled cause and upon which the 
aforesaid judgment is predicated, in that the municipal’ Court of Chicago 
had not acquired jurisdiction over the subject matter of said cause, 
and that, therefore, the aforesaid judgment is  absolutely void ab initio 
and unenforceable. 

IT IS THEREFORE OBDERED, ADJUWED AND DECREED that leave b’e and 
the same hereby is, given t o  the said defendant to  file the aforesaid 
petition to  vacate the judgment heretofore entered herein against him 
on December 23, 1937, i n  the sum of $1,704.67 and costs. 

IT IN FURTHER ORDERED, ADJUDGED AND DECREED that  the aforesaid 
judgment be, and the same hereby is, declared to be void and unen- 
forceable, and said judgment be and the same is hereby vacated, set 
aside, held for naught, and expunged from the records i n  the above 
entitled cause, and said cause be, and the same hereby is, dismissed, 

\ without costs.” 
ENTER: (Signed) JOSEPH J. DRUCPER, Judge. 

It is to be noted that claimant bases his right to re- 
cover from the respondent on the order of the Municipal 
Court of Chicago which was entered in said Court on the 
27th day of kovember 1942. 

By obtaining this order of the Municipal Court 
Judge, claimant predicates his right to recover on a 
“void judgment’’ and contends that since this order was 
entered, he paid the judgment as a mistake of fact and 
has filed herein a voluminous brief. 
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We hold that the order of the Municipal Court of , 
Chicago finding that its judgment against the claimant in 
favor of the Department of Finance was void ab initio, 
is not binding and that the Municipal Court .was without 
jurisdiction to enter sach an order. 

A similar situation arose before our Supreme Court 
in The People vs. Circuit Court 369 111. Sup. 438. This 
was a case wherein one Karatx was tried and found guilty 
in the Criminal Court of Cook County for conspiracy to 
defraud. He was sentenced to serve a term of from one 
to five years in the Illinois State Penitentiary and to pay 
a-fine of $2,000.00 and costs. That judgment of conviction 
was confirmed in the Appellate Court, People vs. Barry, 
287 Ill. App. 12. Upon further review, the Supreme Court 
confirmed the judgment of the Appellate Court. PeopZe 
vs. Karatz, 365 Ill. 255. Thereafter, while the sheriff of 
Cook County having charge of Karatz under a mittimus 
issued out of the Criminal Court was proceeding to  de- 
liver him to the Illinois State Penitentiary, Joliet, a writ 
of habeas corpus was served upon him, issued by a Judge 
of the Circuit Court of Will C’ounty. I n  this case, the 
Court said “the sole question presented in this cause is 
that of the jurisdiction of the Circuit Court of Will 
County and Wilson, one of the judges of the Court, to is- 
sue the writ of habeas corpus. The ground on which a writ 
was sought was that the mittimus under which Karatz 
was held was void because the grand jury which returned 
the indictment against him was an illegal and void grand 
jury.” 

In  holding the Circuit Court of Will County was 
without power or authority to enter orders concerning 
the case, the Supreme Court said on page 440 of Ill. Sup. 
369, 

“It has been so frequently held by this court as to be plain and 
settled law in this State, of which all inferior courts must be held to  

. 

I 



306 

have knowledge, that when a judgment is  affirmed by this court all 
questions, whether raised by assignment of error or which might have 
been raised on the record, are  finally adjudicated, and such judgment 

(People v. Superior Court, 234 
111. 186; Gould v. Sternberg, 128 id, 510.) The adjudication of this 
court in  People v. Karatz, supra, affirmed the oonviction of Karatz and 
pronounced the judgment against him a valid judgment. 

While it  is t rue that  circuit and superior courts and the judges 
thereof have concurrent jurisdiction with this court in habeas corpus 
proceedings, that fact, as this court has  held, does not authorize those 
courts or judges thereof to  review a judgment of this Court, by the 
writ of habeas corpus. When this court, in  the exercise of its appellate 
jurisdiction, has  determined the validity of a judgment of the lower 
court, the judges of the circuit and superior courts a re  bound by that 
judgmebt and a re  without power or authority, by habeas corpus or 

’ otherwise, to  pasg upon its validity. This is,not only well settled in  
this State but is so thoroughly founded on principles of orderly admin- 
istration of the law that  there ought not to be any judge who doubts 
or is  unfamiliar with it.” 

* must be regarded as free from all error. 

. 

Many other cases could be cited to  the same effect. 
The law as announced in the Raratz case is controlling 
here. 

The claimant having failed to establish his right to 
an award by a preponderance of evidence, the complaint 
is dismissed. 

Award denied. 

(No. 3 8 5 9 4 l a i m a n t  awarded $4,451.79.) 

FAYE FRENCH, Claimant, vs. STATE OF .ILLINOIS, Respondent. 
Opinion filed Jun0 5 ,  1947. 

FRANK W. PURVIS and FRANK EAGLETON, for claim- 
ant. 

GEORGE F. BARRETT, Attorney General, and C. 
ARTHUR NEBEL, ,Assistant Attorney General, for re- 
spondent. 

WORKMEN’S COMPENSATION AcT-wlUen evidence wf ic ien t  t o  prove a 
causal connection between the accidental in ju iy  sustained by  the de -‘  
ceased and his subsequent deiath-and that said acndental anjury had a 



307 

causatzve effect in (aggravating his pre-existing disease-when award for 
compensation for death of employee may be made tinder. Where an 
employee sustains accidental injuries, arising out of and in the course 
of his employment and the evidence shows that said injury had a 
causative effect in  aggravating his pre-existing disease and thereby 
hastened his death, the same is  held to have occurred in the course of 
his employment and an award may be made therefor under Section 7 
of the Act to those legally entitled thereto upon compliance with the 
terms thereof. 

BERGSTROM, J. 
This claim was denied by an Opinion filed at the Jan- 

uary 1946 term of this Court. Upon oral motion on Jan- 
uary 9, 1946 a rehearing was allowed. Additional testi- 
mony was taken on June 18, 1946 and September 20, 
1946. 

We fohnd, in the opinion heretofore filed a t  the Jan- 
uary 1946 term of this Court, that no jurisdictional ques- 
tions were involved, and stated therein with considerable 
detail the circumstances of delcedent’s injury and subse- 
quent death. The evidence shows that decedent was in- 
jured during the course of and out of his employment by 
respondent. The only question for determination is 
whether there way a causal connection between decedent’s 
injury and his subsquent death, and whether his injury 
had a causative effect in aggravating his pre-existing 
disease and thereby hastened his death. This claim was‘ 
denied in our previous opinion f o r  the reason that, claim- 
ant had failed to shorn this by a preponderance of the 
evidence. 

At the hearing two witnesses testified that prior to 
the injury decedent was apparently in the best of health, 
and that he had no occasion to see o r  need a doctor f o r  
many years previous to  the date of the injury. They 
further testified that after the injury decedent complained 
of pains in the abdominal region and thereafter his 
health began to  fail rapidly. Dr. R,obert Flentje testified 

h ,  
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that he had practiced medicine for  35 years, and that a 
blow such as decedent received would aggravate an exist- 
ing cancerous condition. Commissioner Jenkins asked Dr. 
Flentje some questions, which were answered as follows : 

Q. In your opinion, Doctor, would such a blow aggravate a can- 
cerous condition and contribute to or hasten the progress of 
such cancerous condition? 

A. It could. 
Q. And in your judgment would it contribute to and hasten the 

death of a person suffering from such condition? 
A. It would. I might simplify that by saying that a cancerous 

condition is  one of the eating away of the flesh and the deeper 
it  goes the more nearly it  comes to the larger vessels. 

Q. It is a progressive condition? 
A. It is a progressive condition. 
Q. And i ts  progress would be hastened by such a blow? 
A. It would be. . 

. Counsel for claimant asked the Doctor: , 

Q. Dr. Flentje, in  your opinion is it also true that a blow such as 
Mr. French is described to have received would considerably 
hasten his death? 

A. Yes, i t  would. 

\ 

\ Dr. J. F. Lawson of Sullivan, Illinois, signed a state- 
ment on July 9, 1946, which was filed in the record and 
reads as follows : 

,. “This is to certify that I a m  a regular licensed physician in the 
State of Illinois and have been for the past forty years; that I was 
personally acquainted with Seth French, during his lifetime, and that 
I treated him on March 24th, 25th, 26th: 28th and 30th of 1938 for 
gunshot wounds he received in apprehending some postoffice robbers 
at Allenville, Illinois, and that the said Seth French received wounds 
in the chest, arms and face, but th?t there was no buckshot in  the 
abdomen. 

That at the time I treated the said Seth French, he had no indi- 
cation of cancer; that he was healthy and although I did not treat him 
for a number of years after‘that, I did see him a t  different times, and 
from general appearance, he showed no indication of cancer. 

I further certify that a blow such as Seth French received i n  the 
abdomen at that time would a t  least aggravate a n  existing cancer if 
he had such a t  that time.” 

, 
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Commissioner Jenkins, after hearing the evidence, 
made a finding that decedent’s cancerous condition was 
aggravated by the injury received while in the course of 
his employment; that there was a capsal connection be- 
tween such injury and the death of decedent and recom- 
mended an award to  decedent’s widow, Faye French. 
After a careful review of all the evidence this Court con- 
curs with his views. In  a similar chse, #impsow vs. Irzdus- 
trial Commission, 337 Ill. 454, the Supreme Court said 
on page 459 

“The evidence shows that prior to the day of the accident Carr was 
a strong, vigorous and active man. He had never been sick and had 
never required the services of a physician. The evidence of Hammond 
shows what happened at the time Carr pulled on the rope. He was 
never well after that time but grew steadily worse until his death. 
There is no question, under the evidence, but that he died from a 
lymphatic carcoma. There is medical evidence which shows that  the 
sarcoma was the result of the strain or sprain of the muscles of the 
back. If the death is fairly chargeable t o  an accident suffered i p  the 
course of his employment a s  an efficient cause, compensation may be 
awarded although the sarcoma existed prior to the accident, provided 
the sarcoma was aggravated or accelerated by the injury, but there must 
be a direct relation between the accident and the subsequent death. 
(Sprangfield Cad Go. v. Indiistrzaz Cm. ,  303 Ill. 455; Jones Faundry 
Co. v. Indtistraal Cwn.., 303 id. 410; KklZer v. Industrial Corn., 302 id. 610; 
Centralza CouZ Co. v. Imdxstrtal Corn., 301 id. 418.) If the act of Carr 
in  pulling on the rope either caused a sarcoma or aggravated or acce 
lerated a sarcoma which already existed, and his death resulted there- 
from, his widow was entitled to compensation.” 

I 

There were no children under 16 years of age de- 
pendent upon the deceased for support a t  the time of his 
death. His widow, Faye French, survives him. His earn- 
ings from respondent were $1,787.09 for the year next 
preceding his death; and the compensation rate would be 
$15.00 per week, increased by 171/%, the injury having 
oclcurred after July 1, 1943, o r  $17.63. Under Section 7, 
paragraphs a and 1 of the Workmen’s Compensation Act, 
the widow,’Faye French, would be entitled to an award 

, 

’ 

I I 
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of $4,700.00, less $248.21 being the amount of compensa- 
tion paid, or $4,451,79. 

Eileen Jones, First National Bank Building, Spring- 
field, Illinois, was employed to take and transcribe the 
evidence in this case, and has rendered a bill in the 
amount of $28.20. The Court, finds that the amount 
charged is fair, reasonable and customary. 

An award is entered in favor of Eileen Jones in the 
amount of $28.20, payable forthwith. 

An award is also entered in favor of the claimant, 
Faye French, in the amount of $4,451.79, to be paid to her 
as follows : 

$2,820.80, which has  accrued and is payable forthwith; 
$1,630.99, payable in weekly installments of $17.63 beginning on the 

16th day of June, 1947 for a period of 92 weeks, with an 
additional final payment of $9.03. 

.All future payments being subject to the terms and 
conditions of the Workmen’s Compensation Act of Illi- 
nois, jurisdiction of this case is specifically reserved for 
the entry of such further orders as may from time to time 
be necessary. 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of “An Act concerning the‘ 
payment of compensation awards to State employees. ” 

- 

(No. 4005-Claimant awarded $672.00.) 

WILLIAM G. VAK GILDER, Claimant, vs. STATE OF ILLTNOIS, 
Respondent. 

Opinion filed June 5, 1947. , 

WARD E. DILLAVOU, for claimant. 
GEORGE F. BARRETT, Attorney General, and C. 

ARTHUR NEBEL, Assistant Attorney General, f o r  re- 
gpondent. 
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WORKMEN’S COMPENSATION Am-when award may be made f o r  loss 
of finger-under. Where an employee of the State sustains accidental 
injuries arising out of and in the course of his employment, resulting 
in  the loss of his left second finger, an award may be made therefor, 
under the Workmen’s Compensation Act, upon compliance by the em- 
ployee, with the terms thereof and proper proof of claim for  same. 

’ 

BERGSTROM, J. 
Claimant, William G. Van Gilder, filed his claim on 

January 27, 1947 ’for compensation under the provisions 
of the Workmen’s Compensation Act for the loss of his 
left middle or second finger. 

On November 13, 1946 ;claimant and his assistants 
were assigned to take a truck load of cement from Paris 
to Champaign, Illinois. About 7:30 A. M. and approxi- 
mately two miles west of Paris on S.B.I. Route No. 133, 
claimant stopped his truck to determine what was causing 
the truck motor to heat. Lifting the truck hood he noticed , 
that the fan belt was not moving. He touched the belt to 
see if the tension was sufficient. At the moment be touched 
the belt, it began to  move and crushed his left middle fin- 
ger between the belt and the generator pulley. 

Claimant was taken to  the Paris Hospital where Dr. 
H. D. Junkin rendered first aid and amputated the left 
middle finger through the distal end of the middle pha- 
lanx. He was released from the Paris Hospital on Novem- 
ber 15, 1946 and returned to  work on November 28, 1946. 
He was paid full salary f o r  the two weeks lost time, and 
the hospital and medical bills were paid by respondent. 

At the time of the aocident, claimant and respondent 
kere operating under the provisions of the Workmen’s 
Compensation Act of this State, and notice of the accident 
and claim for compensation were made within the time 

. provided by the Act. The accident arose out of and in the 
course of employment. 

Claimant ‘was married and had two children under 

‘ 

, 

. 

, 
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the age of 16 years dependent upon him for  support. His 
earnings for the year preceding his injury totaled $2,- 
040.00. The aclcident having occurred after July 1945, the 
compensation rate would be $19.20 per week. He is en- 
titled to receive compensation for  the loss of his left 
second finger, which would be computed on the basis of 
35 weeks at $19.20 per week, or $672.00. 

An award is therefore entered in favor of claimant, 
William G. Van Gilder, in the amount of $672.00, payable 
as follows: < 

$556.80, which has accrued and. is  payable forthwith: 
$115.20, payable i n  weekly installments of $19.20, beginning on the 

11th day of June, 1947, for a period of s i r  weeks. 

This award is subject to the approval of the Gover- 
nor as provided in Section 3 of “An Act concerning the 
payment of compensation awards to State employees. ” 

(No. 4010-Claimant awarded $351.00.) 

FRED W. BANE, Claimant, vs. STATE OF ILLIKOIS. Respondent. 
Opinion filed June 5, 1947, 

CLAIMANT, pro se. 

GEORGE F. BARRETT, Attorney General, C. ARTHUR 

NEBEL, Assistant Attorney General, for  respondent.. 

WORKMEN’S COMPENSATION ac.r-when an award. m y  be made for 
permanent partaal loss of thumb under. Where a n  employee of the 
State sustains accidental injuries, arising out of and i n  the  course of 
his employment resulting in a 25% permanent loss of his right thumb, 
an award may be made for compensation therefor, under the provisions 
of the Workmen’s Compensation Act-upon compliance by the employee 
with the terms thereof. 

DAMRON, J. 
This is a lelaim for benefits under the Workmen’s 

Compensation Act. 



\ 

313 I 

The record consists of the complaint, filed on Feb- 
ruary 27, 1947; Exhibits 1, 2, and 3;  Departmental re- 
port; Stipulation; Waivers of both claimant and re- 
spondent to file brief, statement and argument. 

. The stipulation provides that the departmental re- 
port and the report of Dr. G. W. Staben attached thereto, 
shall constitute the record in this case. 

The departmental report, filed May 7, 1947, signed 
by Secretary of State, Edward J. Barrett, is as follows: 
. “Fred W. Bane resides at 1409 North 9th Street, Springfield, Illi- 
nois. The place of accident was the Engine Room of the State Power 
Plant directly north of the Stat@ Capitol Building. Mr. Fred W. Bane 
was working on No. 3 engine in the engine room of the power plant 
about 9:30 a. m. on the morning of September 30, 1946. He, along with 
four other employees was engaged in repairing and tightening the 
piston on stem inside the cylinder of the engine. The piston of No. 3 
engine came loose on piston rod which then required removal of 
cylinder head. In order to  reset piston it’ is necessary to  turn engine 
over by hand power to get dead centers on both ends to  get proper 
setting. The large fly wheel is  revolved by means of rachet with a 
long lever for power has a dog which engages in  sockets on fly wheel. 
This is the way the fly wheel is revolved. The dog failed to  catch in  
socket a t  one point of operation. Mr. Bane reached down to place dog 
in socket at this point. His thumb was caught between the dog and 
socket, causing i t  to  be crushed before it could be released. 

The Department of Public Health was called and they immediately 
sent a doctor to the Power Plant, who gave first aid treatmeqt and 
advised that Mr. Bane be sent to the hospital. Mr. Johnson, Chief 
Operator of the Power Plant took him to the hospital, where Dr. Staben 
was called and a n  X-Ray was taken and the finger was found to be 
crushed, the bone being chipped. Dr. Staben set the finger, putting it 
in a splint and released Mr. Bane from the hospital, advising him to 
come to his office for further treatment, which covered a period of 
about three months. When Dr. Staben released Mr. Bane the thumb 
was still very painful and is still giving him pain. At the time the 
doctor released Mr. Bane he advised him that  this thumb would always 
be partially disabled due to the fact that the second joint of the thumb 
is stiff. Mr. Bane has no feeling in his thumb. 

Mr. Bane received his salary only during his period of disability 
which was very short. Mr. Bane is claiming a doctor bill of $26.50 
and hospital bill of $9.50 making a total of $36.00 for care of thumb. 
In addition he is claiming 25% permanent disability to the thumb, as 
advised by his doctor for the reason that it hinders him in the per- 
formance of  certain work. 

I 
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Due t o  the fact that Mr. Bane was hurt  at the power plant, the 
office was notified immediately, Mr. Johnson, Chief Operator, being at 
the scene of the accident. Mr. Johnson reported this immediately to 
Peter F. Rossiter, Superintendent of Buildings on September 30, 1946. 
Our records show Mr. Bane was 59 years of age at  the  time of injury.” 

Exhibit 1 introduced in this record is a bill for serv- 
ices rendered claimant by Dr. Staben amounting to 
$26.50; Exhibit 2 is a bill o$ St. Johns Hospital for serv- 
ices rendered to claimant amounting to $9.50. 

The report of Dr. G. W. Staben, referred to in the 
stipulation and marked “Exhibit 3” is as follows: 

“Mr. Fred Bane has been under my care from Sept. 30, 1946 to 
December 11, 1946 due to a n  injury to his right thumb. He has approx- 
imately 25% permanent disability in right thumb due to loss of motion 
i n  the distal joint of the thumb.” 

From this record we find t h h  no jurisdictional ques- 
tions are involved and the only question to be determined 
is the nature and extent of claimant’s injury. Dr. Staben, 
the treating physician estimates claimant sustained 25 70 
functional loss of use of his right thumb and that it is 
permanent. We accept this as a basis of the award. 

Claimant’s annual earnings f o r  the year preceding 
the injury were $3’850.00’ his compensation rate therefore 
is $18.00. Claimant is entitled to the sum‘of $315.00 repre- 
senting 25% permanent loss of his right thumb; the sum 
of $36.00 expended by him f o r  medical and hospital serv- 
ices making a total of $351.00. 

An award is therefore hereby entered in favor of 
Fred W. Bane in the sum of Three Hundred Fifty-One 
($351.00) Dollars all of which has aclcrued and is payable 
forthwith, in a lump sum. 

This award is subject to  the approval of the Gover- 
nor as provided in Section 3 of, “An Act concerning the 
payment of compensation awards to State employees. ” 
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(No. 4016-Claimant awarded $88.76.) 

CHARLES TOLER, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinaon filed. Jund 5, 19-47’. 

EDWIN I?. LOWENSTEIN, fo r  claimant. 

GEORGE F. BARRETT, Attorney General, and C: 
ARTHUR NEBEL, Assistant Attorney General, for re- 
spondent. I 

HIaHwAY-DU~UgeS-clUi~nt  drwe his au twob i l e  into unguardkd 
excavation an road--when award f o r  damages tlbereof justified. Where 
there is  a showing that the State negligently failed to warn against, 
barricade or guard an excavation in the road where a portion of the 
pavement had been removed, and that because of the rain and darkness 
claimant drove his automobile into said excavation thereby damaging 
the same, an award for said damage is justified. 

BERGSTROM, J. 
Claimant fled his claim on March 26,1947 to recover 

the sum of $88.76 for damages to his 1946 Ford sedan 
caused by an open excavation on Highway 37 on October 
25, 1946. 

The record consists of the Complaint, Respondent’s 
Answer, Claimant’s Waiver of Brief, and Respondent’s 
Waive; of Brief. The claimant alleges, that the evidence 
shows, that on o r  about October 25, 1946 claimant was 
driving along a portion of Highway 37 at about 7:30 in 
the evening at a point approximately about 4 miles south 
of the City of Marion, and while so driving drove into an 
excavation in the road ,where a portion of the pavement 
had been removed. 

The evidence further shows that this excavation 
measured about 6’ x 9’ to the full depth of the pavement 
approximately 8”; that it was a dark, rainy evening, and 
the excavation was filled with water; that there was no 
light, barricade, or  anything else to  warn the claimant of 
this dangerous condition j that as a direct and proximate 

’ 
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result of the iiegligenlce of the respondent, claimant’s 
1946 Ford Sedan was damaged to the extent of $88.76; 
that there was paid to claimant by the American States 
Insurance Company the sum of $38:76 because of a col- 
lision insurance policy they carried on his car, and to 
which amount the coGpany is entitled to reimbursement 
by reason of its right to subrogation under the policy; 
and that the claimant has not received feimbursement of 
the $50.00 damage sustained by him. v 

The evidence further shows that the claimant was the 
sole o*er of the car which was damaged as aforesaid. 

Claimant is entitled to  an award in the amount I of 
$50.00 covering the unreimbursed amount of his damage, 
and also an award of $38.75 f o r  the use of American 
States Insurance Company. 

An award is therefore entered in favor of claimant, 
Charles Toler, for the sum of $50.00, and an award is also 
entered to Charles Toler for the use of American States 
Insurance Company for the sum of $38.76. 

(No. 4018-Claimant awarded $5,340.00.) 

MARION G. ROBERTSON, WIDOW OF HAROLD ROBERTSON, DECEASED, 
FOR HERSELF AND AS NEXT FRIEND AND MOTHER OF HAROLD G. ’ 
ROBERTSON, A MINOR, Claimant, us. STATE OF ILLINOIS, RE- 
spondent. 

0 

Ohnion  filed June 5, 1947. 

a MARION G. ROBERTSON, pro se. 
, ,  

’ GEORGE F. BARRETT, Attorney General, and C. 
ARTHUR NEBEL, Assistant Attorney General, for re- 
spondent. 

I 

WORKMEN’S COMPENSATION Am-Rehabilitation Counselor-&ate ,De- 
paptment of Registration and Edmcation wi th in  provisions of-when 
injuries &st,ained in autom.obile collision resulting in deat-eemed 
to be arising out of tamd in the coume of employm’mt--u;hen award for 
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cmpensat ion therefor may  be made under Section 7 ( a )  of Act. Where 
a n  employee of the State in  traveling by automobile, i n  pursuance of 
instructions from his department to attend a training conference, meets 
with an accident by colliding with a tractor-trailer on road, and sustains 
accidental injuries, resulting in  his death, the same are deemed to 
have arisen out of and in the course of his employment and are com- 
pensable under the Act; an award may be made for compensation for 
his death under Section 7 (a) of the Act to those legally entitled 
thereto upon compliance with the requirements thereof. This question 
has been decided affirmatively by this Court i n  cases of Miller vs. State . 
and Taylor vs. State, ante, this volume. 

’ 

BERGSTROM, J. 

This claim is brought by Marion G. Robertson, 
widow of Harold Robertson, in her own behalf, and be- 
half of her minor son, Harold G. Robertson, against the 
State of Illinois, under Section 7(a)  of the Workmen’s 
Compensation Act. 

The record consists of the Complaint, Departmenta: 
’ Report, Claimant’s Waiver of Brief and Respondent’s 

The decedent was employed on July 7, 1946 by the 
State Department of Registration and Education as a Re- 
habilitation Counselor. By a memorandum sent to all Re- 
habilitation Counselors from the Office of the State Super- 
visor, Division of Rehabilitation, decedent was requested 
to  attend a training conference fo r  the blind at Blooming- 
ton, Illinois, to be held October 14, 1946 through October 
19, 1946. Hotel reservations had been mcide by respond- 
ent for decedent at the Illinois Hotel, Bloomington, for 
the night of October 13, 1946 through October 18, 1946. 
That in pursuance of said orders and instructions, dece- 
dent, the said Harold Robertson, left his office in Harris- 
burg on October 13, 1946 and drove his automobile 
northward toward his destination of Bloomington, with 
the intention of attending said conference the following 
morning. At about 9:00 P. M. October 13, 1946 at a point 

’ 

, Waiver of Brief. 
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approximately two miles south of Bloomington, Illinois, 
on U. S. Route 66, decedent’s automobile collided with a 
tractor-trailer which was parked and standing facing in 
a northerly direction on the east side of the pavement. 
The tractor-trailer was standing on said pavement in 
total darkness, the driver having failed and omitted to 
place lights, flares or other warning signals. As a result 
of said collision, decedent, Harold Robertson, sustained 
injuries which caused his death on the following day, 
October 14, 1946. 

The record further discloses that the Department of 
Registration and Education had immediate notice of 
decedent’s death as a result of this accident, and i s  com- 
plaint herein was filed within six months of the date of 
death the provisions of Section 24 of the Compensation 
Act have been fully met. 

The only question to be decided is whether an em- 
ployee of the respondent who is traveling as required by 
his employment is entitled to compensation under the 
Workmen’s Compensation Act. This question has been 
decided affirmatively by this court in the cases of Lilla 
M .  Il/filler vs. State of Tllimois, No. 3991, 16 C.C.R., and 

C.C.R. 
Respondent paid decedent a salary of $225.00 per 

month, which is the salary paid to  persons of the same 
class in the same employment. Claimant is entitled to an 
award in the sum of $4,450.00. Since the death occurred 
subsequent to July 1, 1945 this must be increased 20%, 
making a total award of $5,340.00. The weekly compensa- 
tion rate is the maximum of $15.00, increased 20%, o r  
$18.00 per week. 

An award is therefore entered in favor of claimant, 

0 

I Margaret L. Taylor vs. State of Illimois, No. 3996, 16 

L9 
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Marion G. Robertson, in the amount of $5,340.00, to  be 
paid to her as follows: 

$ 612.00 accrued, is payable forthwith; 
$4,728\00 is  payable i n  weekly installments of $18.00, beginning on 

the 16th day of June, 1947 for a period of 262 weeks, 
with an additional final payment of $12.00. 

All future payments being subject to  the terms and 
conditions of the Workmen’s Compensation Act of Illi- 
nois, jurisdiction of this cause is specifically reserved for 
the entry of sulch further orders as may from time to time 
be necessary. . 

This award is subject to  the Approval of the Gover- 
nor as provided in Section 3 of “An Act concerning the 
payment of compensation awards to State employees. ” 
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CASES IN WHICH ORDERS OF DISMISSAL WERE 
ENTERED WITHOUT OPINION 

2644 John Mills, Laurance H. Mills and Jack Alan Mills, as Trustees 
of the Mills Land Trust 

2645 John Mills, Laurance H. Mills and Jack Mills, as Trustees of 
the Mills Land Trust 

2646 John Mills, Laurance H. Mills and Jack Alan Mills, Trustees of 
the Mills Land Trust, and Mary Burmeister, George H. Bur- 

2647 
2656 
3448 
3598 
3612 
3635 
3689 
3786 
3794 
3819 
3830 

3920 
3927 
3962 
3980 

' 3876 

meister and Arthur J. Burrneister 
George Wilson and Marjorie Wilson 
Elmhurst State Bank, Trustee 
Clarence Regnier 
Gottfried Schmid and Mary Schmid 
Barney Fraundorf 
Edward L. Roady 
Leonard A. Porter 
Leota Gray 
Grover C. Linton, H. B. Titus and Elva Elam 
Hester Abraham 
Wesley James Spaulding 
C. Leland McDowell 
Frida Lindgren, Admx. Estate of -Eric .R. Lindgren, Deceased 
Grace Yankey 
Robert C.  ashb by 
Anna Vaughan 



I 

, INDEX 

ABUTTING OWNERS-See DAMAGES, 

APPROPRIATIONS-See SUPPLIES, SERVICES 
PAQE . 

expenditure of, or compensatioh fqr work done, must be 
in strict accordance with, and authorized by Act mak- 
ing-otherwise the same must be denied.,. ........... 

when lapsed or exhausted-and when not otherwise,avail- 
able by reason of the provisions of Chapter 121, para- 
graph 1 6 1  and 163-111. Rev. Statutes 1945-an award 
for tuition due school districts for pupils who are chil- 
dren of parents or guardians employed in military 
encampments owned or used by the State or Federal 
Government,-may be made in lieu thereof.. ........ 247 

64 

BURDEN O F  PROOF-See EVIDENCE 

CHICAGO PARK DISTRICT 

under Article I V  Section 20 of the Constitutioq of 1870, 
the State of Illinois is precluded from assuming liability 
for claim, against Chicago Park District. ............ ,208 . 

CHILDREN-See SCHOOL DISTRICTS, 

CIVIL SERVICE-See FEES & SALARIES 

discharge of employee under-effective from time of order 
of, and service of notice of such discharge, and not from 
date of final hearing on complaint to set aside order of 

lay-off of employee under-justified because of lack of 
funds .......................................... 155 

order of discharge of employee for political activities final 
under -when notice served, hearing had - and no 
request for re-hearing or appeal taken.. . . . . . . . . . . . . .  155 . 

discharge ........................................ 155 

321 



322 

CONSTITUTION 
PAGE 

under Article I V ,  Section 20 of the Constitution of 1870, 
the State of Illinois is precluded from assuming the 
liability of any municipal corporation or other govern- 
mental entity ................................... 208 

CONTRACTS 

acceptance of the last payment by contractor operates as 
a release to the department from all claims and liability 
under a contract containing the provisions of the Stan- 
dard Specifications for Road and Bridge Construction 
Division 1, Section 9 .7 . .  ......................... 138 

Illinois Industrial Commission has authority under the 
provisions of the Workmen’s Compensation Act to enter 
into contracts with those desiring to become self- 
insurers under the Act . .  ...................... .67, 162 

any party, including the State, desiring to limit liability 
in the event of contingencies, must make provision 
therefor in their contracts.. . . . . . . . . . . . . . . . . . . .  . 67 ,  162 

State Institutions liable for payment of water furnished 
to it. Purchase of water by Soldiers & Sailors Home 
authorized by law. ............................... 276 

contracts for labor made without strict compliance with 
Act creating War Veterans’ Graves Administration and 
not included in appropriation made by General Assem- 
bly in pursuance thereto, are void.. . . . . . . . . . . . . . . . .  

doctrine 6f implied contract to pay for services rendered 
not applicable to  State.,  .......................... 

. 

64 

64 

COURT O F  CLAIMS-See JURISDICTION 

when claims for refund of Inheritance Tax erroneously 
paid to State Treasurer-properly filed in Court of 
Claims ......................................... 42 

has jurisdiction to hear claims arising under Section 3 of 
Workmen’s Occupational Diseases Act. . . . . . . . . .  .128, 183 

COURTS O F  GENERAL JURISDICTION-See JUDGMENTS 

-REMEDIES I N  COURTS O F  GENERAL JURISDICTION 

when courts of general jurisdiction do not have jurisdic- 
tion t o  correct error inadvertently made, it is proper to 
file claim in Court of Claims. ..................... 42 
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DAMAGES 

State not liable for damages to personal property of its 
employees where such damage is caused by the wrongful 
act of a third person. ............................ 123 

State liable for damages to automobile driven on high- 
way, where same is struck by tractor mower driven 
and operated so carelessly as to cause it to overturn on 
embankment and fall on claimant’s car. . . . . . . . . . . . .  

State liab€e for damages to car, resulting from being 
driyen into unguarded, and unbarricaded excavations 
in road ......................................... 315 

where property, alleged to be damaged, is part of land 
already conveyed by claimant by Deed of Dedication to 
the State, no claim for subsequent damages thereto or 

State liable for negligence in not guarding excavation 
adjoining land owned by it, and liable for injuries 
sustained by pedestrian who fell into said excavation.. 227 

State liable for damages for injuries to health of its em- 
ployees by reason of a disease contracted or sustained 
in the course of employment, resulting from its failure 
to comply with Statutes designed t o  protect the lives, 
health and safety of its employees, under ,Section 3 of 
the Workmen’s Occupational Diseases Act. ..... .128, 183 

State liable for damages resulting to motor vehicle and 
trailor and its cargo when because of an unguarded and 
dangerous excavation in road, it struck said hazard and 
overturned ...................... 5 .  . . . . . . . . . . . . . .  230 

DEPARTMENT O F  PUBLIC WORKS AND BUILDINGS 

Section 84, par. 5 of Chapter 19, Ill. Rev. Statutes, pro- 
vides that the construction, maintenance, control and 
operation of Illinois Waterway and its appurtenances 
shall devolve upon the Department of Public Works and 
Buildings-but Section 23 of the Illinois Waterway 
Act-( Chap. 19 Section 101-Smith-Hurd Annotated 
Statutes) provides specifically for liability of the State 
for all damages in connection therewith-and it is con- 
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adjacent land may be allowed.. .................... 211 

trolling ........................................ 269 

DEDICATION, DEED O F  
payment of the consideration for property, conveyed- by 

deed of dedication has same effect as assessment for 
damages in condemnation proceedings. ............. 217 
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deed of dedication of property for public use has the same 
effect as proceedings in ........................... 217 

EQUITY AND GOOD CONSCIENCE 

where claim for compensation under Workmen’s Compen- 
sation Act cannot be allowed on the basis of equity and 
good conscience .................................. 78 

0 

EVIDENCE / 

I n  claims for compensation, under Workmen’s Compensa- 
tion Act, the burden of proof is upon claimant to prove 
his claim by a preponderance or greater weight of evi- 
dence .............................. .6 ,  17, 10, 24, 57 

must show, in claim for conipensation, under Workmen’s 
Compensation Act, that clairn therefor was made and 
application filed, within time fixed in Section 24 of 
said Act. . . . . . . . . . . . . . . . . . .  . . 34 ,  78, 104, 114, 177, 298 

when evidence fails t o  show the clifference between the 
average amount which claimant earned before the acci- 
dent and the average amount which he is earning or is 
able to earn in some suitable employment or business- ’ 
since the accident-there is no basis upon which award 
could be made for compensation for partial disability, 
under the Workmen’s Compensation Act, Section 8, 
paragraph (D) thereof.. . . . . . . . . . . . . . . .  .4, 17, 242, 277 

where claimant fails to establish by a preponderance of 
competent evidence, of which there are or have been 
objective symptoms proven, not within the physical or 
mental control of the injured employee. that incapacity 
or disability claimed was due to the injury received, 
claim must be denied.. ......................... .6, 20 

when insufficient to prove a causal connection betxeen the 
accideht and condition or incapacity complained of. . . .  
......................................... 24, 107, 59 

when the only evidence submitted is the unsupported 
testimony of claimant-it is insufficient to justify award 57 

liability under the Workmen’s Compensation Act-cannot 
rest upon imagination, speculation or conjecture-or 
upon a choice between two views equally compatible 

when evidence sufficient to justify an award for perma- 
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with the evidence. . . . . . . . . . . . . . . . .  . 57 ,  81, 142, 107, 59 

. nent partial loss of use of foot..  . . . . . . . . . . . . . . . . . .  75 
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the first phalange of left thumb.. .................. 188 
where evidence sufficient to justify an award for partial 

loss of use of hand and leg.. ................. .190, 224 
where evidence sufficient to justify an award for medical 

expenses incurred by claimant with full approval of 
employer ....................................... 206 

where evidence sufficient to justify an award for partial 
loss of use of hand-arm.. ........................ 

where evidence sufficient to sustain an award for total and 
permanent disability. ........................ . l72, 164 

where evidence sufficient to sustain an award for perma- 
nent partial loss of use of leg.. ...... .111, 190, 170, 238 

where evidence sufficient to sustain award for permanent 
total loss of use of leg.. .......................... 159 

where evidence sufficient to sustain award for permanent 
disfigurement ............................... .142, 135 

when evidence insufficient to prove accidental in jury sus- 
tained, arose out of or in the course of employment. .. 107, 

where evidence insufficient to prove a causal connection 
between conditions existing on employer‘s premises and 
injury to employee, and that accident had its origin in 
some risk connected with the employment. ........... 107 

Workmen’s Occupational Diseases Act-where evidence 
sufficient to show violation by State of statute enacted 
for protection of the health of its employees.. ......... 128 

departmental report is prima facie evidence of the facts 
contained therein ................................ 298 

where evidence sufficient to sustain employee’s refusal to 
submit to a major operation, as being reasonable-and 
to justify an award for compensation.. ............. 

typhoid contracted during epidemic-constitutes an acci- 
dental injury which is compensable under the Work- 
men’s Compensation Act. ......................... 264 

where evidence sufficient to justify award for total loss of 
one eye ......................................... 258 

where evidence sufficien! to show that accidental injury, 
caused by woman driver sticking her thumb into police 
officer’s eye and resulting in the loss thereof, arose out 
of and during the course of his employment.. ........ 288 

when evidence sufficient to show that accidental injury 
sustained by employee aggravated pre-existing arthritic 
condition of claimant and resulted in permanent partial 
use of legs ....................................... 277 

. . . . . . . . . . . . . . . . .  .292, 180, 190, 52, 31, 241, 38, 253, 87 
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hotel when attending a meeting or a convention, with 
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the same was proximate cause of his death resulting 
from disastrous fire in the hotel.. . . . . . . . . .  .251, 194, 211 

where evidence sufficient t o  show that employee, at time 
of collision, was driving his car enroute to training 
conference, as directed by his superior, and the injuries 
sustained, resulting in his death, arose out of and in 
the course of his employment.. .................... 316 

where testimony of physician based wholly on hospital 
report insufficient to prove any causal connection be- 
tyeen accidental injury and the death of deceased 
employee ........................................ 59 

when evidence sufficient to show causal connection be- 
tween accidental injury and subsequent death of em- 
ployee ......................................... 306 

when evidence sufficient to show accidental injury had a 
causative effect in aggravating pre-existing disease 
thereby hastening death of employee. . . . . . . . . . . . . . . .  306 

where evidence sufficient to show injury, sustained to 
health of claimant by reason of disease contracted or * 

sustained and in course of employment, was result of 
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employee-and the same constitutes negligence on part 
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;\Then evidence sufficient to show negligence on the part of 
the State in failure to perform its duty to properly 
warn and protect traveling public of the existence of a 

where evidence sufficient to show claimant-industrially 
blind and totally and completely incapacitated for  work. 

when evidence sufficient to show negligence of State proxi- 
mate cause of injury sustained-under Section 23 of 
Illinois Waterway Act. ........................... 269 

dangerous excavation ............................. 330 
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no award for work actually done can be made, when there 
is no statutory authority for employment of the claim- 
ant to do the particular kind of work performed. . . . . .  64 

FORMER CASES 

this court has passed upon contracts including the “stab- 
dard specifications for Road and Bridge Construction” 
and has held that final payment under such a contract 
oonstitutes .a release of all claims and liabilities under 
the contract. Henkel Construction Co. vs. State, 10 
C.C.R. 538; Strandberg & Sons Co. vs. State, 13 C.C.R. 
49; Pickus Engineering & Construction Co. vs. State, 
13 C.C.R. 39; Richardson vs. State, 14 C.C.R. 3 . .  . . . .  138 

compliance with Section 24 of Workmen’s Compensation 
Act is a conditiqn precedent to the right to maintain 
proceedings under the Act. City of Rochelle, vs. Indus- 
trial Commission, 332 Ill. 386; Inland Rubber Co. vs. 
Industrial Commission, 309 Ill. 43 ; Simpson vs. State, 
10 C.C.R. 394; Baker vs.,State, 10 C.C.R. 111. .  . . . . . .  

court has no jurisdictiov where claimant has failed to 
comply with Section 24 of Act‘. Henderson vs. State, 
12 C.C.R. 3 ; Boismenue vs. State, 12 C.C.R. 36 ; Chiara 
vs. State, 12 C.C.R. 41; Koleita vs. State, 12 C.C.R. 
217; Roebuck vs. State, 12 C.C.R. 236; Scott vs. State, 
13 C.C.R. 163 ; Black vs. Industrial. Commission. 393 
111. 187; City of Rochelle YS. Industrial Commission, 
332 Ill. 386; Inland Rubber Co. vs. Industrial Com- 
mission, 309 Ill. 43; Scott vs. State, 12 C.C.R. 3 6 . .  . .  
........................................ 34, 104, 114 

an award may be made under Section 8, paragraph (a) 
of the Workmen’s Compensation Act-for necessary 
medical and aurgical expenses as is reasonably required 
to relieve claimant of the effects of her injury. Penwell 
vs. State, 11 C.C.R. 365 ........................... 

when evidence fails to show earnings before or since acci- 
dent, court without basis on which t o  compute award- 
Evans vs. State, 13 C.C.R. 65; Doyle vs. State, 13 
C.C.R. 179 . . . . . . .  : .............................. 4 
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in claim for compensation under Workmen’s Compensa- 
tion Act the burden of proof is upon claimant to prove 
his claim, by preponderance or greater weight of evi- 
dence. Alexander vs. State, 13 C.C.R. 5 ;  Bradecich vs. 
State, 13 C.C.R. 56; Pearman vs. ‘State, 13 C.C.R. 84.6 ,  59 
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symptoms proven-not within physical or mental con- 
trol of injured employee himself-no award for  com- 

Wasson vs. State, 10 C.C.R. 
497; Peck vs. State, 10 C.C.R. 56; Sprague vs. State, 
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where a person is able to procure employment similar to 
that in which he was engaged a t  time of the injury 
which caused the disfigurement, with no reduction in 
earnings, an award is not justified. Tyler vs. State of 
Illinois, 12 C.C.R. 1 0 1 . .  .......................... 

claimant has the burden of proving the causal connection 
between the accident and the condition or  incapacity 
which constitutes her claim for  compensation. Sanitary 
District vs. Industrial Commission, 343 111. 236 ; Sears 
Roebuck & Co. vs. Industrial Commission, 334 111. 246 ; 
Mandell vs. State, 12 C.C.R. 29. :+. . . . . . . . . . . . . . .  .24, 59 

liability cannot rest upon imagination. speculation or  con- 
jecture, but must be based upon facts established by 
a preponderance of the evidence. Inland Rubber Co. 

' vs. Industrial Commission, 309 Ill. 43;  Springfield 
District Coal Co. vs Industrial Commission. 303 Ill. 
528; Crvder vs. State. 12 C.C.R. 291; Cross vs. State, 
13 C.C.R. 174; Mandel vs. State. 12 C.C.R. 49; Lvman 
vs. State. 14 C.C.R. 173; Elliott vs. State. 14 C.C.R. 
222; Berry vs. Industrial Commission. 335 111. 374. . .  

period of military service cannot be included in comput- 
ing the period limited by law for filing claim. . . . . . . . .  

where there exists a remedy in courts of general jurisdic- 
tion respecting a claim-this Court of Claims has no 
jurisdiction to hear or determine the same. Farm 
Bureau Oil Co. Inc. vs. State of Illinob, 14 C.C.R. 153 

Section 10. of the Inheritance Tax Law-the two year 
period of limitations affects only the time of applying 
for refund from State Treasurer-it does not commence 
to run until the party to be barred has had a right to in- 
voke the aid of a Court to enforce his remedy-Grif- 
fith vs. State of Illinois, 2 C.C.R. 128; Weller & Klick 
vs. State of Illinois; 3 C.C.R. 2 ;  Stanninger vs. Taber, 
103 Ill. App. 133 ; Moore vs. State, 4 C.C.R. 1 ; Union 
Trust Co. vs. State, 6 C.C.R. 254; Marchand, et  al. 

award may be made for supplies furnished State on serv- 
ices rendered after lapse of appropriation, when there is 

ipensation can be made. 

13 

# 
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vs. State, 10 C.C.K. 691 . .  . . . . . . . .  ...I.. . . . . . . . . . . . .  42 
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sufficient unexpended balance there, and bill for cor- 
rect amount is filed by claimant within reasonable time. 
Phillips Petroleum Co. vs. State, 14 C.C.R. 44; Rock 
Island Sand & Gravel Co. vs. State, S C.C.R. 165; 
Oak Park Hospital vs. State, 11 C.C.R. 219; Yourtee- 
Roberts Sand Co. vs. State, 14 C.C.R. 124; The Texas 
Co. vs. State, 15 C.C.R. 112; Ill. Bell Telephone Co. vs. 
State, 15 C.C.R. 115.. .............. .55,  85, 96, 257, 91 

Court of’ Claims has jurisdiction to hear and determine 
claim arising under Section 3 of Workmen’s Occupa- 
tional Diseases Act. Wheeler vs. State, 12 C.C.R. 254. lis 

Workmen’s Compensation Act requires that an accidental 
injury, to be compensable must arise out of and in the 
course of the employment-Illinois Country Club vs. 
Industrial Commission, 376 Ill. 484; Parley vs. In- 
dustrial Commission, 378 111. 334; Great American Ind. 

I Co. vs. Ind  Com. 367 Ill. 241; Bergson vs. Ind. Com. 
368 Ill. 188; Hazurski vs. Ind. Com. 364 Ill. 445; 
Standard Oil Co. vs:Ind. Com. 322 Ill. 524. ........ 107 

Wiemervs. State, 12 C.C.R. 244. ..................... 59 
there must be a causal connection between the conditions 

existing on the employer‘s premises and the injury to 
the employee, and the accident must. have had its origin 
in some risk connected with or incidental to the em- 
ployment-Cummings vs. Ind. Comm. 389 Ill. 356; 
City of Chicago vs. Ind. Comm. 292 Ill. 4 0 6 . .  ....... 107 

injury to or death of employee, arising out of and in the 
course of his employment, though not in itself hazard- 
ous is compensable under the Workmen’s Compensation 
Act. Lilla M. Miller vs. State No. 3991, 16 C.C.R.. . 211 

where the operation tendered to employee by the em- 
ployer is of a major character and attended with a seri- 
ous risk to the member, an injured employee’s refusal to 
submit thereto is not unreasonable and compensation 
should not be denied on that account. Florczak vs. Ind., 
Commission, 381 Ill. 120.. ........................ 

typhoid contracted during an epidemic constitutes an 
accidental injury which is compensable under the 
Workmen’s Compensation Act. Ade vs. State, 13 
C.C.R. 1 ........................................ 264 

there is no law in this State making it liable for  damages 
to personal property of a n  employee, where such dam- 
age is caused by the wrongful Act of a third person. 
Mowery vs. State, 11 C.C.R. 1 8 . .  . . . . . . . . . . . . . . . . .  123 

I 

87 



330 

3 PAGE 
compensation under Section 8, paragraph (d) of the 

Workmen’s Compensation Act is based only on reduced 
earning capacity and is measured by such loss. Grove- 
land Coal Co. vs. Ind. Com. 309 Ill. 73; Consolidated 
Coal Co. vs. Ind. Com. 314 Ill. 526; Diad vs. State, 15 
C.C.R. 5 3 . .  ..................................... 277’ 

where pre-existing conditions of disease are aggravated by 
an accidental injury, the disability resulting from such 
aggravation is compensable under the Workmen’s Com- 
pensation Act. Chicago Park District, vs. Ind. Com. 
372 Ill. 358; Bartholomew vs. State, 15 C.C.R. 1 1 7 . .  277 

loss of earning capacity is not a condition to recovery for 
specific losses under paragraph (e) Sec$ion 8 of the 
Workmen’s Compensation Act. Nokomis vs. Ind. 
Comm. 308 111. 609. .  ............................ 27? 

when evidence fails to support the averments in the com- 
plaint, the couzt must deny the claim. Elliott vs. State, 
14 C.C.R. 227 .................................... 59 

injuries resulting to employees gequired to travel, held 
compensable, under the Workmen’s Co-mpensation Act, 
as injuries arising out of and in the course of employ- 
ment. Illinois Publishing Co. Ind. Comm. 299 Ill. 189. 
Solar-Sturges Mfg. Co. Ind. Comm. 315 Ill. 352; Porter 
V~S. Ind. Comm. 352 111. 392; City of Chicago vs. Ind. 
Comm. 389 Ill. 592 .............................. 194 

the provisions of the Workmen’s Compensation Act apply 
to employers engaged in extra-hazardous employment 
and all his employees regardless of the kind of work in 
which the employee is engaged. DiIcNaught vs. Hines, 
300 111. 167; Porter vs. Ind. Comm., 352 Ill. 392; 
Marshall Field & Co. vs. Ind. Comm., 305 Ill. 134; 
Ascher Bros. Amusement Enterprises vs. Ind. Comm., 
311 Ill. 258; Figgins, Commissioner of Highways vs. 
Ind. Coinm., 379 Ill. 75. ......................... 194 

where a pre-existing disease is aggravated by an  accidental 
injury and thereby hastened the death of the employee, 
an award may be made for compensation therefor under 
the Workmen’s Compensation Act. Simpson Go. vs. 
Ind. Comm., 337 Ill. 454; Springfield Coal Co. vs. 
Ind. Comm., 303 Ill. 455; Jones Foundry Co. vs. Ind. 
Comm., 303 Ill. 410; Keller vs. Ind. Comm., 302 Ill. 
610 ............................................. 306 

where an employee under Civil Service is discharged, and 
the order of discharqe is not set aside by the Commis- 
sion on complaint filed by the employee and heard by 
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it, such discharge is effective from the d&i: made and 
not from the date of the final hearing on the complaint. 
Huwald vs. State, 12 C.C.R. 305:. . . . . . . . . . . . . . . . . .  155 

the State of Illinois may properly be made respondent in 
the Court of Claims, in any action for damages for 
injury to health, resulting from a disease contracted 
by a State employee in the course of his employment, 
and proximately caused by the State’s negligence, under 
the Workmen’s Occupational Diseases Act. Wheeler vs. 
State, 12 C.C.R. 254. ............................ 183 

where an owner conveys property for public use, the con- 
sideration received for such conveyanTe covers all dam- 
ages for property taken and also damages for injury to  
adjacent property not taken, the same as an assessment 
of damages for property taken through a condemnation 
proceeding would cover., Lepski y. State, 10 C.C.R. 
170; Lampp vs. State, 6 C.C.R. 349; Baker vs. State, 
9 C.C.R. 115; Chicago Rock Island Ry. Co. vs. Smith, 
111 Ill. 363; Siekmann vs. State, 10 C.C.R. 2 8 6 . .  . . . .  217 

money paid to another under the influence of a mistake of 
fact may be recovered. Mitchell and Hills vs. State, 
12 C.C.R. 317 ................................... 214 

the Illinois Industrial Commission has authority to enter 
into voluntary agreements with those desiring to be 
self-insurers as provided for in the Workmen’s Compen- 
sation Act. Pinkerton’s Nat. Detective Agency vs. Fi- 

State institutions authorized by law to purchase and sup- 
ply water for its inmates-State liable for payment of 
water furnished. City of Jacksonville vs. State, 15 
C.C.R. 62 ...................................... 276 

where statute provides adequate remedy in courts of gen- 
eral jurisdiction recourse must be had thereto and fail- 
ure so to do, bars an award by Court of Claims. Farm 
Bureau Oil Co. vs. State, 14 C.C.R. 153 . . . . . . . . . . . .  284 

fees and taxes paid voluntarily and without compulsion or 
duress, cannot be recovered in the absence of a statute 
authorizing such recovery. Warren vs. State, 14 C.C.R. 
84; Wright & Wagner Dairy Co. vs. State, 12 C.C.R. 
149 ; Socony-Vacuum Oil Co. vs. State, 11 C.C.R. 149. . 284 

State has no responsibility for debts or liabilities of muni- 
cipal corporations or other governmental agencies. 
Monaco, et al. vs. State of Ill., 9 C.C.R. 90; Jones vs. 
State, 10 C.C.R. 104; Price vs. State, 8 C.C.R. 85; 

delity and Deposit Co., 138 Fed. 2d 4 6 9 . .  . . . . . .  .162, 67 
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Stein vs. West' Park Commissioners, 247 Ill. App. 479 ; 
Hendricks Admx. vs. Urbana Park District, 265 Ill. 
App. 102; Love vs. Glencoe Park District, 270 Ill. App. 
117 ............................................ 208 

when a judgment is affirmed by the Supreme Court, all 
questions, whether raised by assignment of error or 
which might have been raised on the record, are finally 
adjudicated and such judgment must be regarded as free 
from all error. People vs. Superior Court, 234 Ill. 186; 
Gould vs. Sternberg, 128 Ill. 510; People vs. Circuit 
Court, 369 Ill. Sup. 438. ......................... 300 

Stke not liable for negligence or torts of its officers, agents 
or employees, i n  conduct of a governmental finding. 
Brookshire vs. State, 14 C.C.R. 134; Sanford vs. State, 
12 C.C.R. 360; Turner et al. vs. State, 12 C.C.R. 265; 
Hewlett vs. State: 13 C.C.R. 27; Hallisey vs. State, 14 
C.C.R. 156 ...................................... 269 

GOVERNMENTAL FUNCTION-See DAMAGES 
State not liable for  the negligence or torts of its officers, 

agents or employees in the conduct of . .  ............ 269 

HIGHWAY S-See NEGLIGENCE 

ILLINOIS INDUSTRIA'L COMMISSION 
Under the provisions of the Workmen's Compensation Act 
-the Illinois Industrial Cornmission has authority to . 
enter into agreements with those desiring to become 
self-insurers under said Act.. .................. .67, 162 

money deposited with the Illinois Industrial Commission 
in accordance with the terms of an agreement entered 
into between it and employer desiring to become a self- 
insurer, must be refunded upon compliance by the em- 
ployer with all the terms of said agreement-and an 

. . 
award therefor justified.. ..................... .6'7, 162 

ILLINOIS PUBLIC AID COMMISSION 
compensation awards, under Workmen's Compensation 

Act-payable out of special funds deposited with State 
Treasurer, as Truqtee-Ex-Officio-pursuant to Section 
181a Chapter 127, Revised Statutes of Illinois.. . . . . . .  206 

ILLINOIS WATERWAY ACT 
under Section 23 of Illinois Waterway Act-State liable 

for damages to persons caused by the construction, 
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maintenance or operation of the Illinois Waterways and 
its appurtenances ................................ 269 

INHERITANCE TAX 
when award for refund of taxes erroneously paid to State 

Section 10-of the Inheritance Tax Act-the two year 
period of limitations affects only the limit of applying 
for refund. from the State Treasurer-it does, not com- 
mence to run until the party 'to be barred has had a 
right to invoke the aid of a Court to enforce his 
remedy ......................................... 42 

Treasurer- justified .............................. 42 

JUDGMENTS 

when a judgment of an inferior Court is affirmed by the 
Supreme Court all questions, whether raised by assign- 
ment of error or which might have been raised on the 
record, are finally adjudicated, and such judgment must 
be regarded as free from all error.. ................ 300 

JURISDICTION 

Court of Claims has no jurisdiction to hear or determine 
claims for which there exists a remedy in Courts of 
general jurisdiction-but will assume jurisdiction whe? 
such other remedies cease to exist and where claim is 
filed in apt time under the general statute of limita- 
tions applicable to claims filed in Court of Claims. ... 

Workmen's Occupational Diseases Act-Court of Claims 
has jurisdiction to hear claims arising under Section 3 
thereof, by virtue of Section 6, paragraph 4 of Court of 
Claims Act, and Sections 3 and 5 of Workmen's Occu- 

where courts of general jurisdiction do not have juris- 
diction to correct error inadvertently made, it is proper 

notice to employer of accident causing injury, making 
claim for and filing application for compensation, under 
Workmen's Compensation Act, within time fixed by Sec- 
tion 24 thereof is a condition precedent to jurisdiction 
of Court of Claims to hear claim. .34, '78, 104, 114, 1'7'7, 298 

filing of claim for damages to property within two years, 
as provided in Section 22, of Court of Claims Law- 
is consideration precedent t o  jurisdiction of this Court 
to hear claim.. .................................. 116 
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. to file claim in Court of Claims.. . . . . . . . . . . . . . . . .  42 
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where statute provides adequate remedy in courts of gen- 

when judgment of a lower court is affirmed by the Su- 
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. overpayment of amount due from distributor, is not a pay- 
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paid under mistake of law-cannot be recovered. ....... ,284 
LIMITATIONS-SW JURISDICTION 
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resulting from construction of highway is governed by 
Section 22 of Court of Claims Law-2 years.. ........ 116 

91 

MISTAKE O F  FACT-SEE LICENSE mES- 

MOTOR FUEL TAX 
' when moneys deemed to have been paid under mistake of 

fact, same can be recovered.. ...................... 214 

MISTAKE O F  LAW-See' LICENSE FEES 
when moneys deemed to have been paid under mistake of 

law and not mistake of fact.. ..................... 300 

M O T O R F U E L T A X  
not tax assessed against distributor, but one imposed on 

obligation to collect imposed upon Iicensed distributor of 
consumer ....................................... 214 

fuel, and in such collection he acts as agent of State.. 214 
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, PAGE 
overpayment of amount due from distributor, is not pay- 

ment by him of a tax, but payment of money, under 
mistake of fact, and may be recovered. .............. 214 

MOTOR VEHICLE ACT-See LICENSE FXES 

MUNICIPAL CORPORATIONS , 

under Article IV, Section 20, of the Constitution of 187'0, 
€he State of Illinois is precluded from assuming lia- 
bility of any municipal corporation.. . . . . . . . . . . . . . . .  208 

NEGLIGENCE-See EQUITY AND GOOD CONSCIENCE 

operating a tractor mower by an employee of State in such 
a careless manner as to cause it to  overturn on em- 
bankment and fall upon claimant's car, being driven 
on said highway is a failure to  perform a duty on part 

failure to warn against or barricade or guard an excava- 

State liable for failure to protect by suitable barrier and 
burning flares, a dangerous excavation in road-its fail- 
ure to warn and protect traveling public against such 

. of State and such failure of duty is negligence.. .... 97' 

tion in road-is negligence on part of State. . . . . . . . . .  315 

hazards is negligence. ............................. 230 

NOTICE 

stopping salarg of employee of State is sufficient notice of 
termination of emp!oyment. ....................... 155 

NUISANCE-See DAMAGES 

OBJECTIVE SYMPTOMS-See EVIDENCE 

OIL INSPECTION FEES 

where statute applicable contains provisions for refund, 
recourse must be had thereto and failure so to do, bars 
an award for refund.. ............................ 284 

PERSONAL INJURY-See DAMAGES, NEGLIGENCE 

PLEADING 

when evidence fails to  sustain or support the averments in . 
the complaint, the claim must be denied.. . . . . . . . . . . .  59 

, 
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' PRIMA FACIE-see EVIDENCE' 
PAGE 

contained therein ................................. 298 
a departmental report is prima facie evidence of the facts 

PRINCIPAL AND AGENT ' 

one dealing with an officer or agent of the State is bound 
to ascertain extent of his authority, and where same 
is'conferred solely by, and under express statutory au- 
thority, and power, does so with notice of the limita- 
tions thereof and therein.. ......................... 64 

PR.OPERTY DAMAGE-See DAMAGES-NEGLIGENCE 

PROTEST-See LICENSE ,FEES 

PUBLIC IMPROVEMENTS-see DAMAGES,'DEEDS, 
NEGLIGENCE 

PUBLIC PARKS-See MUNICIPAL CORPORATIONS, 
CHICAGO PARK DISTRICT 

REMEDIES I N  COURTS O F  GENERAL JURISDICTION 
-See COURTS O F  GENERAL JURISDICTION , 

RETAILERS OCCUPATIONAL TAX 

failure to deny all proper procedural steps' taken by De- 
partment of Finance prior to commencement of suit, 
and failure to plead that taxes were erroneously 
assessed, gives way to assumption that at time of entry 

'of judgment in the Municipal Court of ChiFgo, claim- 
ant owed that amount to State..  ................... 300 

RULES O F  COURT-See JURISDICTION 

SCHOOL DISTRICTS 

under paragraph A-1, Section 2343/, Chapter 122, Illi- 
nois Revised Statutes 1943, the State has authority to 
make contributions to school districts which have pupils 
who are children of parents or guardians employed in 
military encampments owned or used by the State or 
Federal Government or a United States Veterans Hos- . 

v pital, etc. ....................................... 247 . 
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PAGE 

when a.n award may be made for legal expenses in- 
curred ........................ :................ 149 

STATUTES 
an A d  concerning the hours of employment of females in 

certain occupations applicable to State and its eni- 

Chap. 163/4, See. 19, Ill. Rev. Stat. 1937,.provides the-De- 
partment of Education and Registratlon shall be em- 
powered to promulgate rules and regulations which 
shall have the force and effect of law. Rule 7 provides 
that all barber shops or any other place where barber 
service is rendered shall be required to supply hot and 
cold running water in the room where barber service is 
rendered. Rule 13  provides all razors, shears, elippers 
and other instrunients after being used on any patron, 
shall be thoroughly sterlized. These rules are applicable 

the Health and Safety Act, Ill. $ev. Stat. 1945, Chap. 
48, paragraph 137.3 makes it the duty of every em- 
ployer to provide reasonable protection for the lives, 
health and safety of all persons employed to effectuate 
its purpose. This is likewise applicable to the State and 

ployees ......................................... 128 

' 

to the State and its-employees.. .................... 183 

its employees ................................... 183 

S!IYPULATION 

award may be'nlade on stipulation between State and 
claimant, for full settlement of claim, where same is in 
accordance with facts and law applicable thereto. ..... 10 

SUPPLIES, SERVICES, EXPENSES, MONEYS 
ADVANCED 

award may be made f o r  supplies furnished to State, or for 
services rendered, after lapse of appropriation, out uf 
which could be paid, where there was sufficient unex- 
pended balance therein where bill therefor; in correct 
amount, was presented within reasonable time, and due 
to no fault of claimant, was not approved for payment 
before such lapse.. . . . . . . . .  .85, 96, 257, 91, 55 ,  146, 241 

TYPHOID FEVER-See EVIDENCE, WORKMEN'S 
COMPENSATION ACT. 
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UNITED STATES CODE 
PAGE 

Section 525-Title 50-the period of military service can- 
not be included in computing the period limited by law . 
for filing claim.. ................................. 91 

WAR VETERAN'S GRAVES ADMINISTRATION 

claim for labor not specifically authorized by the Act cre- 
acting the same, and not included in appropriations 
made by the General Assembly in pursuance thereto, 
cannot be allowed.. .............................. 64 

WORKMEN'S COMPENSATION ACT 

eyes-complete and permanent loss of vision in both eyes 
-loss of vision in both eyes-industrially blind-when 
awa5d for compensation justified. . . . . . . . . . . . . . . . . . .  

eyes-industrially .blind-when. pension for life justified. . 
under Section 29 of Act, where injured employee of private 

employer sustains accidental injuries proximately 
caused by negligence of an employee of the State and 
all parties are operating under the Act, a right of action 
against the State exists in favor of the private em- 
ployer for recovery of damages sustained and payable 
under the Act. .................................. 269 

notice of accident, 'causing injury, making claim for com- 
pensation, and filing application therefor, within time 
fixed by Section 24 of Act, is a condition precedent to 
jurisdiction of Court to hear claims under..  . . . . . . . .  

when claim for partial disability, without a showing in 
the record as to earnings before or  since accident will 
be denied ................................. .4, 17, 242 

amount of compensation for partial disability, governed 
by Section 8, paragraph (D) of Act.. .... .4, l'i', 242, 2'77 

........................... 6, lY, 10, 20, F4, 57, 81, 59 
claim for compensation under Act cannot be allowed on 

basis of equity and good conscience.. . . . . . . . . . . . . . . .  78 
where employee entitled to additional compensation fo r  

expenses incurred for medical and surgical aid as are 
reasonably necessarJ. and required to relieve her of the 
effeck of the injur>-. ............................. 

objective symptoms or conditions of injury, past or exist- 
ing, not within mental or  physical control of employee, 

98 
98 

............................. 34, 78,104, 114, 17'7, 298 

burden of proof on claims undei Act is on claimant. . . .  

1 

- 
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PAGE 
must be proven by competent evidence to justify award 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 ,  10, 20 

when award for temporary total disability justified. . . . . . .  
......................................... 10, 219, 242 

........................................... .258, 288 

compensation justified ........................... 13 

eye-total loss of, when award for compensation justified 

eye-permanent, partial loss of use of, when award for 

foot-permanent, partial loss of use of, when award for 

partial loss of hearing not compensable under Act. . . . . .  
disfigurement is compensable under act‘ only when per- 

manent and serious and of such a nature, so as to affect 

hand-where evidence insufficient to sustain claims for 

compensation justified ........................... 75 
13 

earning capacity of claimant. ..................... 
compensation for permanent partial disability. . . . . . . .  
................................. 10, 20, 180, 241, 277 

tion, speculation or conjecture.. . .  .24, 57, 81, 142, 107, 59 

13 

award for compensation cannot be based upon imagina- 

no disability compensable under Act is shown, where evi- 
dence fails to disclose a causal connection between the 
accident and the condition or incapacity complained 
of ............................................ 24, 59 

hand-permanent, partial loss of use of, when award for  

attendant at Dixon State Hospital, within provisions of. 31 
attendant a t  Anna State Hospital within provisions of. . ............................................ 111, 172 
employee at Elgin State Hospital within provisions of. . .  38 
employee a t  Lincoln State School within provisions of. . 119 
arm-permanent, partial loss of use of, when award for 

no award can be made for medical services procured by 
claimant on his own account and expense.. .......... 

Supervisor a t  Illinois Soldiers’ & Sailors’ Children’s 

attendant at Chicago State Hospital within provisions 

finger, loss of second left finger, where award for compen- 

State Highway Policeman, within provisions of. .  ...... 
death of employee resulting from injuries i n  the regular 

course of his employment. while within protection of 

compensation justified .................... .31, 52, 190 

compensation justified ............ .38, 241,’ 292, 87, 253 

38 

school within provisions o f . .  ..;.. .................. 295 

of ........................................... 52, 190 

sation justified .................................. 310 
93 

1 0 
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PAGE 
Act, justifies award to dependents, upon compliance 
with the requirements of Act and proper proof of claim 
for compensation..93, 133, 125, 245, 264, 262, 251, 316, 306 

leg, permanent, partial loss of use of, when award for 
compensation justified . . . . . . . . . . .  .111,190,170, 224, 238 

employee of Department of Public Works and Buildings 
within provision of..  . . . . . . . . . . . . . . . . .  -133, 87, 238, 292 

employee of Department of Revenue within provision 
of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 2 5 ,  194 

employee a t  Blackhawk State Park within provisions of. . 188 
thumb, loss at the first phalange of left thumb, when 

award for compensation justified. .................. 188 
attendant a t  Illinois School for the Deaf within provisions 

of ............................................. 245 
thumb, when award for permanent partial loss 2 use of, 

expense of medical treatment incurred by employee with 
full approval of employer-where award for amount is 
justified ........................................ 224 

total permanent disability-award for justified. .... .172, 164 
expense for medical treatment incurred by employee- 

when award for amount of must be denied.. . . . . . . . . .  164 
leg-total loss of use of, when award for compensation 

disfigurement-permanent-when award for compensation 
therefor justified ............................ .142, 135 

attendant a t  Manteno State Hospital, within provisions 
of .......................................... 142, 264 

attendant at Alton State Hospital within provisions of. . 242 
accidental injuries,'arising out of and in the course of the 

employment, only are compensable, under Act..  . . . . . .  10'7 
employee a t  Department of Public Health within provi- 

sions of ........................................ $211  
expense of medical and hospital care-when award may be 

made therefor .................................... 222 
refusal of employee to submit to major operation tendered 

to him by employer, because of attending serious risk 
and probability that said operation might prove to be 
more injurious than beneficial-not unreasonable-and 
compensation should not be denied. ................ 

typhoid fever-contracted during epidemic constitutes an 
accidental injury under-resulting death of employee 
compensable under ............................... 264 

justified ........................................ 312 

justified ........................................ 159 

8'7 

c 
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attendant at East Moline State Haspital within provisions 

claims for damages to personal property of claimant, 
caused by the wrongful act of a third person-not com- 

failure to show diminution of earnings after accident bars 

loss of earning capacity not a condition to recovery for 
specific losses under Section 8, paragraph (e) of Act.. 277 

partial loss of use of both legs, attributable to aggrava- 
tion by an accidental injury of a pre-existing arthritic 
condition compensable under Section 8, paragraph (3)  

employee of the Department of Public Health within pro- 
visions of ....................................... 211 

employee of the Department of Insurance within provi- 
sions of ...............................*.......... 251 

all State employees within provisions of, regardless of 
whether or not they are engaged in extra hazardous 
businesses ......................... .194, 211, 251, 316 

death of employee in hot04 where he reasonably had a 
right to be, in pursuance of his employment; with 
knowledge and consent of his employers, compensable 

death of employee resulting from injuries sustained by col- 
lision with car in which he was traveling, and other 
tractor-trailer, while enroute to attend training course, 

employee of State Department of; Registration and Edu- 

where accidental injury had a causative effect in aggra- 
vating ' preexisting disease 'of employee and thereby 
hastened his death, an award for compensation therefor 
may be made under Act.. ......................... 306 

Illinois Industrial Commission has authoiity under Act 
to enter into agreements with employers desiring to be- 
come self-insurers under the Act. ............... .67, 162 

money deposited with Illinois Industrial Commission in 
pursuance of agreement-where employer elects to be- 
come a self-insurer, must be refunded, upon compliance 
by the employer with all the provisions of said agree- 
ment-and an award may be made therefor. ...... .67, 162 

of ............................................. 262 , 

pensable under Act. .............................. 123 

award under Section 8, paragraph (d) of Act.. . . . . . .  277 

of Act ......................................... 25'7 

. 

under .................................. 194, 211, 251 

. 
as directed by superior, compensable under. .......... 316 

cation within provisions of. ....................... 316 
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WORKMEN’S OCCUPATIONAL DISEASES ACT ‘ 
PAGE 

State and all employees within terms of. . . . . . . . . . .  .128, 183 
Court of Claims has jurisdiction to hear and determine 

claims under Section 3 of Act.. . . . . . . . . . . . . . . .  .128, 183 
statute concerning hours of employment of females, in- 

tended to protect health of employees and a violation 
thereof is evidence of negligence under Section 3 of 
Act ............................................ 128 

statutes requiring every employer to provide reasonable 
protection for lives, health and safety of all persons em- 
ployed-viola;tion thereof is evidence .of negligence - 
under Section 3 of Act..  .......................... 183 




